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Xitle  3^“ 

The  President 


[FR  Doc.  92-4973 
Piled  2-27-92;  4:43  i)in] 
Billing  code  319&-01-M 


Presidential  Determination  No.  92-15  of  February  18,  1992 

Determination  To  Permit  Export-Import  Bank  Financing  for 
Exports  to  the  Government  of  South  Africa  or  Its  Agencies 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  2(b)(9)  of  the  Export-Import 
Bank  Act  of  1945,  as  amended  (12  U.S.C.  635(b)(9))  (the  “Act"),  I  hereby; 

1)  determine  that  signiHcant  progress  toward  the  elimination  of  apartheid 
has  been  made  in  South  Africa; 

2)  authorize  and  direct  you  to  transmit  to  the  Congress  a  statement  describ¬ 
ing  and  explaining  this  determination. 

You  are  further  authorized  and  directed  to  publish  this  memorandum  in  the 
Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  February  18,  1992. 


.  .  t  _  ^S4> _ .*_.  -  ..•  .  -.-  W.»i  • 
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(FR  Doc.  92-4974 
Filed  2-27-92;  4:44  pm] 
Billing  code  3195-01-M 


Presidential  Documents 


Presidential  Determination  No.  92-16  of  February  18,  1992 

Foreign  Assistance  for  Angola 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1),  1  hereby: 

(1)  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  assistance  described  in  paragraphs  (2)  and  (3)  below  notwith¬ 
standing  section  512  of  the  Foreign  Operations,  ^port  Financing,  and  Related 
Programs  Appropriation  Act,  1991  (Public  Law  101-513);  section  512  as  applied 
to  fiscal  year  1992  pursuant  to  the  Joint  Resolution  making  continuing  appro¬ 
priations  for  hscal  year  1992,  and  for  other  purposes  (Public  Law  102-145); 
other  acts  making  appropriations  for  foreign  operations,  export  financing,  and 
related  programs  for  fiscal  year  1992;  and  any  other  provision  of  law  within 
the  scope  of  section  614(a)(1); 

(2)  authorize  the  furnishing  of  up  to  $1.5  million  of  Economic  Support  Funds 
made  available  for  fiscal  year  1991  for  support  for  democratization  in  Angola; 
and 

(3)  authorize  the  furnishing  of  up  to  $13  million  from  funds  made  available 
for  the  Development  Fimd  for  Africa  for  fiscal  year  1992  for  support  for 
democratization  in  Angola  and  to  address  other  pressing  needs  in  Angola  in 
the  period  until  elections  are  completed. 

You  are  hereby  directed  to  transmit  this  determination  to  the  Congress  and  to 
publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  February  18,  1992. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  430 

RIN  3206>AE81 

Performance  Management  System 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rulemaking. 

summary:  The  Office  of  Persoimel 
Management  (OPM)  is  issuing  a  final 
regulation  designed  to  enhance  effective 
performance  management  for  General 
Schedule  and  Prevailing  Rate 
employees.  The  regulation  reflects 
OPM's  continuing  interest  in  providing 
flexibility  to  agencies  and  will  permit 
agencies  to  implement  personnel 
policies  that  are  appropriate  for  their 
particular  performance  contexts  and 
consistent  with  good  management 
practices. 

In  issuing  this  regulation,  OPM 
emphasizes  that  (a)  there  is  no 
requirement  that  agencies  use  the 
regulation  to  change  the  number  of 
summary  rating  levels  now  in  their 
performance  management  system  plans 
and  (b)  agencies  considering  a  change  in 
the  number  of  summary  rating  levels 
should  carefully  assess  all  implications 
of  such  a  change  before  doing  so, 
especially  the  relationship  of  a  change 
to  the  administration  of  any  ongoing  or 
anticipated  RIF  activity. 

EFFECTIVE  DATE:  April  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Higgins  (202}  606-2720  or 
FTS  266-2720. 

SUPPLEMENTARY  INFORMATIOIC  On 

September  25, 1991,  at  56  FR  48444,  OPM 
published  a  proposed  regulation  with  a 
30-day  comment  period  that  eliminates 
the  requirement  for  five  summary  rating 
levels  for  General  Schedule  (GS)  and 
Prevailing  Rate  (WG)  employees. 


Instead,  it  allows  for  at  least  three,  and 
not  more  than  Hve,  summary  rating 
levels.  The  rating  levels  must  include 
"Fully  Successful”  and  “Outstanding” 
levels,  or  equivalent  terms,  and  an 
"Unacceptable”  level. 

OPM  is  undertaking  a  comprehensive 
review  of  both  the  Performance 
Management  System  and  the 
Performance  Management  and 
Recognition  System  (PMRS).  Along  with 
other  sources  of  ideas  and 
recommendations,  this  review  is  giving 
serious  consideration  to  the 
recommendations  in  the  reports  of  two 
statutory  committees,  the  Pay-for- 
Performance  Labor-Management 
Committee  and  the  PMRS  Review 
Committee,  and  to  the  report  of  the 
National  Academy  of  Sciences,  Pay  for 
Performance:  Evaluating  Performance 
Appraisal  and  Merit  Pay.  This  particular 
relation  change  is  being  made  at  this 
time  because  it  is  consistent  with 
recommendations  in  those  reports  that 
the  Federal  Government’s  performance 
management  systems  allow  for  more 
flexibility  at  the  agency  level.  In 
addition,  several  agencies  have 
expressed  a  specific  intent  to  use  this 
flexibility  if  provided. 

This  final  regulation  would  not  change 
the  rules  governing  additional  service 
credit  for  performance  in  determining  an 
employee’s  retention  standing  for 
reduction-in-force  (RIF)  purposes.  OPM 
will  assess  the  plans  and  experiences  of 
agencies  that  decide  pursuant  to  this 
regulation  to  reduce  the  number  of 
summary  rating  levels  they  use  from  five 
to  four  or  three.  Based  on  that 
assessment,  OPM  will  provide  any 
necessary  guidance  related  to  the 
granting  of  additional  service  credit 
based  on  performance. 

During  the  comment  period,  which 
ended  October  25, 1991,  OPM  received 
55  comments:  18  fi'om  Federal  agencies 
and  departments  or  their  components,  5 
from  unions  or  employee  groups,  and  32 
from  individual  employees.  All  the 
Federal  agencies  and  departments 
responding  favored  the  proposed 
flexibility.  Three  employee  groups 
favored  the  proposed  flexibility  and  two 
opposed  it.  'Three  individuals  favored 
and  14  opposed.  Fifteen  of  the  32 
individual  responses  expressed  concern 
about  the  performance  appraisal  system 
and  RIF  in  general  and  did  not  address 
the  proposed  change  to  the  regulations. 
Following  are  the  identification  of  the 


major  issues  raised,  a  summary  of 
comments,  and  a  discussion  of  OPM 
rationale  for  any  changes  being  made. 

1.  Performance  Rating  Credit  for  RIF 
Retention 

Summary  of  Comments:  Several 
responses  (six  agencies,  one  employee 
group,  and  four  individuals)  expressed 
concern  about  the  efiect  difierent 
numbers  of  summary  rating  levels  would 
have  in  determining  RIF  retention. 

Discussion:  Agencies  identify  the 
competitive  areas,  or  boundaries,  within 
which  employees  compete  for  retention 
under  RIF  procedures.  OPM  expects  that 
employees  within  a  competitive  level, 
where  initial  RIF  competition  occurs  and 
where  performance  has  its  greatest 
impact,  will  have  ratings  of  record 
based  on  the  same  niunber  of  summary 
rating  levels. 

There  may  be  some  advantage  or 
disadvantage  for  an  individual 
employee  who  has  transferred  from 
another  organization  that  uses  a 
different  number  of  summary  rating 
levels.  Also,  some  advantage  or 
disadvantage  could  occur  during  the 
second  round  of  RIF  competition  if  the 
agency  uses  a  master  retention  register 
that  mixes  all  PMRS  and  non-PMRS 
employees  in  the  same  subgroup. 

If  agencies  are  anticipating  a  RIF,  they 
must  remember  the  relationship 
between  their  performance  appraisal 
and  RIF  programs  and  address  these 
issues  when  establishing  their  RIF 
procedures.  In  addition,  any  agency 
facing  serious  downsizing  actions 
should  consider  carefully  the 
advisability  of  changing  its  performance 
appraisal  program  at  such  a  sensitive 
and  critical  time. 

Change:  No  change. 

2.  Disparate  Treatment  Between 
Supervises  and  Non-Supervisors 

Summary  of  Comments:  Some 
responses  (three  individuals  and  one 
employee  group)  indicated  a  belief  that 
the  new  flexibility  singles  out  non- 
managerial  employees  for  adverse 
treatment  during  a  RIF  since  they  may 
be  under  three-level  systems  while 
managerial/supervisory,  i.e.,  PMRS, 
employees  will  remain  under  five-level 
systems.  Several  agencies  (6)  appear  to 
be  aware  of  this  perception  and 
commented  that,  while  they  favor  the 
additional  flexibility,  they  would  not 
implement  it  until  they  could  make 
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similar  changes  to  the  PMRS  and  Senior 
Executive  Service  (SES)  systems. 

Discussion:  These  regulations  are  not 
intended  to  disadvantage  any  specific 
group  of  employees  during  a  RIF. 
Managerial/supervisory  (PMRS) 
employees  and  non-managerial  (GS/ 

WG)  employees  do  not  compete  with 
each  other  for  retention  during  the  first 
round  of  a  RIF.  OPM  regulations  specify 
that  separate  competitive  levels  must  be 
established  for  each  of  these  employee 
groups  (5  CFR  351.403(b)(5)).  The 
regulations  also  specify  that  GS  and  WG 
employees  cannot  be  in  the  same 
competitive  level  (5  CFR  351.403(b)(3)). 

OPM  can  make  these  regulatory 
changes  with  respect  to  GS/WG 
employees  because  there  are  no 
statutory  requirements  for  these  groups 
of  employees  regarding  summary  rating 
levels.  Since  five  summary  rating  levels 
are  specified  in  law  for  PMRS  and  a 
different  three  are  specified  in  law  for 
SES  (i.e.,  Unsatisfactory,  Minimally 
Satisfactory,  and  Fully  Successful),  OPM 
cannot  make  similar  changes  to  these 
systems  at  this  time.  As  OPM  reviews 
all  programs  related  to  pay-for- 
performance  in  the  Federal  Government, 
opportunities  for  additional  agency 
flexibility  will  be  studied.  In  the 
meantime,  use  of  different  numbers  of 
summary  rating  levels  for  different 
employee  groups  is  optional,  and 
agencies  can  choose  to  maintain  five 
summary  rating  levels  for  all  employees 
if  they  feel  that  consistency  between 
systems  is  of  primary  importance  in 
their  agency. 

Change:  No  change. 

3.  Desirable  Number  of  Summary  Ratine 
Levels 

Summary  of  Comments:  All  18  Federal 
agencies  responding  favored  the  change 
to  flexibility.  Support  for  keeping  the 
five-level  system  was  expressed  in 
responses  from  13  individuals  and  2 
employee  groups,  and  3  specifically 
mentioned  the  desirability  of  being  able 
to  differentiate  performance  more 
precisely.  On  the  other  hand,  three 
individuals  and  three  employee  groups 
favored  the  use  of  a  three-level  system, 
with  one  group  making  strong  arguments 
that  making  finer  distinctions  in  their 
organizational  context  was  meaningless. 
Other  individual  responses  (15)  did  not 
address  the  issue  of  the  number  of  rating 
levels,  but  expressed  other  concerns 
that  reflected  the  belief  that  accurate 
distinctions  of  performance  are  not 
being  made  under  the  current  system. 

Discussion:  This  regulation  provides 
each  agency  with  limited  flexibility  to 
choose  the  number  of  rating  levels  it  will 
use.  Agencies  may  continue  to  use  five 
summary  rating  levels  where  this  degree 


of  distinguishing  among  performance 
levels  is  feasible  and  desirable.  Should 
an  agency  choose  to  change  to  a  three- 
level  rating  system,  performance  ranges 
for  the  new  levels  will  have  to  be 
defined  and  performance  that  would 
previously  have  been  rated  at  one  of  the 
two  rating  levels  that  no  longer  exist  in 
the  new  system  (Minimally  Acceptable 
and  Exceeds  Fully  Successful)  will  have 
to  be  rated  at  one  of  the  newly  defined 
levels.  The  use  of  three  rating  levels 
envisions  newly  defined  performance 
ranges  with  a  middle  level  (Fully 
Successful  or  equivalent)  that 
encompasses  a  very  broad  range  of 
expected  performance  and  the  other  two 
levels  (Outstanding  or  equivalent  and 
Unacceptable)  that  represent  narrower 
ranges  of  exceptional  performance. 

Change:  No  change. 

4.  Relationship  Between  Performance 
Appraisal  and  RIF 

Summary  of  Comments:  Almost  half 
(15  out  of  32)  of  the  individual  responses 
did  not  address  the  number  of  summary 
rating  levels.  Rather,  this  group  of 
comments  reflected  a  strong  rejection  of 
the  idea  of  granting  additional  years  of 
service  credit  for  RIF  purposes  based  on 
the  performance  rating.  Most  of  the 
comments  identify  this  practice  as  a  “tie 
breaker”  and  suggest  that  seniority  be 
used  in  its  place.  These  comments  also 
tended  to  disapprove  of  the  performance 
rating  process  itself  and  some 
recommended  that  performance  ratings 
be  dropped  altogether. 

Discussion:  Performance  ratings  have 
played  some  kind  of  role  in  RIF 
retention  since  1912.  The  current  RIF 
regulations  are  based  on  the  Veterans' 
Preference  Act  of  1944.  This  law  (§  3502 
of  title  5,  United  States  Code)  provides 
that  the  RIF  regulations  must  state  four 
factors  to  be  used  in  releasing 
employees:  (1)  tenure  of  employment 
(i.e.,  type  of  appointment);  (2)  veteran 
preference;  (3)  length  of  service  (i.e., 
seniority);  and  (4)  performance  ratings. 

An  averaging  process  is  used  to 
determine  the  additional  years  of 
service  credit  granted  based  on 
performance  that  then  are  combined 
with  years  of  service  to  determine  the 
employee’s  total  length  of  service.  This 
figure,  together  with  the  tenure  group 
and  veteran  preference  determination, 
determines  the  employee’s  position  on 
the  retention  register,  and  employees  are 
released  from  the  bottom  of  the  register 
first.  The  credit  based  on  performance 
does  not  serve  as  a  “tie  breaker”  for 
employees  with  equal  years  of  service, 
but  is  one  of  four  factors  that,  taken  in 
combination,  determine  the  employee’s 
retention  standing. 

Change:  No  change. 


5.  Designating  Performance  Levels 

Summary  of  Comments:  One  agency 
commented  that  there  should  be  no 
Outstanding  level  required,  but  rather 
just  a  level  of  performance  that  exceeds 
the  Fully  Successful  level.  Another 
agency  suggested  that  agencies  be  given 
full  flexibility  to  determine  performance 
levels  other  than  Fully  Successful.  An 
office  within  OPM  commented  that 
Central  Personnel  Data  File  (CPDF) 
reporting  requirements  for  the  various 
performance  levels  should  be  cross- 
referenced  for  agency  convenience. 

Discussion:  Should  an  agency  adopt  a 
three-level  summary  rating  system,  the 
top  and  bottom  ratings  are  expected  to 
represent  ranges  of  exceptional 
performance  and  should  be  so  defined. 
By  including  the  provision  for  the  use  of 
equivalent  terms,  it  is  OPM’s  intent  to 
permit  agencies  to  name  performance 
levels  as  they  choose  with  the  exception 
of  the  Unacceptable  level,  which  is 
defined  in  law  (5  U.S.C.  4301(3)). 

To  minimize  any  confusion  between 
numeric  and  alphabetic  references  to 
the  various  performance  levels,  we  have 
adopted  the  suggestion  that  CPDF 
reporting  code  requirements  be  cross- 
referenced. 

Change:  Section  430.204(i)  has  been 
revised. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  change  will  affect  only 
Federal  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  430 

Awards,  Decorations,  Government 
employees.  Medals. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director 

Accordingly,  the  Office  of  Personnel 
Management  amends  title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  430— PERFORMANCE 
MANAGEMENT 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  chapters  43,  45,  53,  and 
54. 

2.  In  §  430.204,  paragraph  (h)  is 
revised,  paragraphs  (i)  through  (k)  are 
redesignated  as  (j)  through  (1) 
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respectively,  and  a  new  paragraph  (i)  is 
added  to  read  as  follows: 

§  430.204  Agency  perfonnance  appraisal 
systems. 

*  •  •  «  • 

(h)  Each  appraisal  system  shall 
provide  for  at  least  three  and  not  more 
than  five  summary  rating  levels.  The 
rating  levels  must  include  an 
"Unacceptable”  level,  a  “Fully 
Successful"  level,  and  an  "Outstanding" 
level.  Agencies  may  identify  terms  as 
equivalent  to  "Fully  Successful”  and 
"Outstanding”  in  their  Performance 
Management  Plans.  Agencies  also  may 
use  a  rating  level  between  “Fully 
Successful"  and  "Unacceptable”  and  a 
rating  level  between  “Fully  Successful” 
and  "Outstanding.” 

(i)  To  provide  for  consistency  of 
performance  rating  designations  in 
referencing  other  related  regulations, 
agencies  will  use  the  following  levels: 
level  1  for  “Unacceptable,"  level  3  for 
"Fully  Successful”  or  its  equivalent,  and 
level  5  for  "Outstanding”  or  its 
equivalent.  A  rating  level  between 
"Unacceptable”  and  “Fully  Successful” 
will  be  designated  level  2  and  a  rating 
level  between  “Fully  Successful”  and 
"Outstanding”  will  be  designated  level 
4.  Agencies  should  use  the  rating-of- 
record  codes  given  in  FPM  Supplement 
292-1,  Personnel  Data  Standards,  to 
report  rating-of-record  data  to  the  CPDF. 
*  «  *  *  * 

[FR  Doc.  92-4545  Filed  2-28-92;  8:45  amj 
BILLING  CODE  4325-41-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-41 10-11 

Indiana:  Schedule  of  Compliance  for 
Modification  of  Indiana’s  Hazardous 
Waste  Management  Program 

agency:  Environmental  Protection 
Agency,  Region  V. 

action:  Notice  of  Indiana’s  compliance 
schedule  to  adopt  program 
modifications. 

SUMMARY:  On  September  22, 1986,  the 
U.S.  EPA  promulgated  amendments  to 
the  deadlines  for  State  program 
modifications,  and  published 
requirements  for  States  to  be  placed  on 
a  compliance  schedule  to  adopt 
necessary  program  modifications,  if  they 
cannot  meet  the  prescribed  rule 
adoption  deadlines.  The  U.S.  EPA  is 
today  publishing  a  compliance  schedule 
for  Indiana  to  modify  its  authorized 
hazardous  waste  management  program 


in  accordance  with  §  271.21(g)  to  adopt 
Federal  program  modifications. 

EFFECTIVE  DATE:  March  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Woods,  Indiana  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
Program  Management  Branch, 

Regulatory  Development  Section,  HRM- 
7],  77  West  Jackson  Blvd.  Chicago, 

Illinois  60604,  (312)  886-6134,  (FTS  886- 
6134). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Final  authorization  for  a  State  to 
implement  the  Federal  hazardous  waste 
program  within  that  State  is  granted  by 
the  U.S.  EPA  if  the  Agency  finds  that  the 
State  program:  (1)  Is  "equivalent”  to  the 
Federal  program,  (2)  is  “consistent”  with 
the  Federal  program  and  other  State 
programs,  and  (3)  provides  for  adequate 
enforcement  (section  3006(b),  42  U.S.C. 
6226(b)).  The  U.S.  EPA  regulations  for 
final  authorization  appear  at  40  CFR 
271.1-271.25.  In  order  to  retain 
authorization,  a  State  must  revise  its 
program  to  adopt  new  Federal 
requirements  by  the  cluster  deadlines 
and  procedures  specified  in  40  CFR 
271.21.  See  51  FR  33712,  September  22, 
1986,  for  a  complete  discussion  of  these 
procedures  and  deadlines. 

B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  base  RCRA 
program  effective  January  31, 1986,  (51 
FR  3953-3954,  January  31, 1986).  Indiana 
received  authorization  for  revisions  to 
its  program  effective  December  31, 1986, 
(51  FR  39752-39754,  October  31, 1986); 
January  19, 1988,  (53  FR  128-129,  January 
5, 1988);  September  11, 1989,  (54  FR 
29557-29559,  July  13, 1989);  September 
23, 1991,  (56  FR  33717-33719,  July  23, 
1991,  and  56  FR  33866-33873,  July  24, 
1991);  September  27, 1991,  (58  FR  35831- 
35833,  July  29, 1991);  and  September  30, 
1991,  (56  FR  38010-36012,  July  30, 1991). 

On  January  16, 1992,  Indiana 
submitted  a  request  under  the 
provisions  of  40  CFR  271.21(g)(l)(V)  for 
an  extension  of  time  in  order  to 
complete  the  necessary  program 
revisions.  Today's  compliance  schedule 
provides  for  Indiana  to  obtain  program 
revisions  for  the  following  Federal 
program  requirements  found  in  the  Code 
of  Federal  Regulations  at  title  40,  parts 
260  through  270  as  of  July  1, 1990: 

•  All  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984  (Public 
Law  98-616,  November  8, 1984)  Cluster 
II  provisions  promulgated  between  July 
8, 1987,  and  June  29, 1990. 


•  All  non-HSWA  Cluster  VI 
provisions  promulgated  between 
January  4, 1989,  and  June  6, 1990. 

The  deadline  under  40  CFR  271.21  for 
Indiana  to  adopt  these  Federal 
regulations  was  July  1, 1991.  However 
the  State's  rulemaking  has  been  delayed 
due  to  changes  in  its  rulemaking 
procedures. 

The  State  has  agreed  to  obtain  the 
needed  program  revisions  according  to 
the  following  schedule: 

(1)  Regulations  approved  by  Indiana 
Governor  by  February  1992; 

(2)  Regulations  filed  with  Indiana 
Secretary  of  State  by  February  1992; 

(3)  Regulations  become  effective  by 
March  1992;  and 

(4)  Regulations  promulgated  in 
Indiana  Register  by  April  1992. 

Accordingly,  Indiana  will  be  on  a 
schedule  of  compliance  until  March  31, 
1992,  to  adopt  the  required  amendments 
of  the  subject  rules  package.  Indiana’s 
application  to  the  U.S.  EPA  requesting 
authorization  of  the  above-mentioned 
program  revisions  is  expected  to  be 
submitted  by  March  1, 1992. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  RCRA  of  1976,  as  amended. 
42  U.S.C.  6912(a),  6926  and  6974(B). 

Dated:  February  12, 1992. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  92--I775  Filed  2-28-92;  8:45  am] 
BiLUNG  CODE  6560-S0-H 


JAMES  MADISON  MEMORIAL 
FELLOWSHIP  FOUNDATION 

45  CFR  Chapter  XXIV 

Fellowship  Program  Requirements 

agency:  James  Madison  Memorial 
Fellowship  Foundation. 

action:  Final  rule. 

summary:  The  following  are  the 
regulations  governing  the  aimual 
competition  for  James  Madison 
Memorial  Fellowships.  They  implement 
the  James  Madison  Memorial  Fellowship 
Act  of  1986,  The  rules  govern  the 
qualifications,  nominations,  and 
applications  of  candidates  fpr 
fellowships;  the  selection  of  fellows  by 
the  Foundation;  the  graduate  programs 
fellows  must  pursue;  the  conditions 
attached  to  awards;  and  related 
requirements  and  expectations 
regarding  fellowships. 

EFFECTIVE  DATE:  March  9, 1992. 
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ADDRESSES:  {aines  Madison  Meraorial 
Fellowship  Foundation.  2000  K  Street 
NW.,  suite  303.  Washington.  DC  20006. 
FOR  FURTHER  tNFORMATKNI  CONTACT: 
James  M.  Banner.  }r..  (202)  653-4700. 
SUPPLaNEMTARV  INFORMATION:  This  rule 
reproduces  the  text  of  the  proposed  rule 
published  in  the  Federal  Reg^ter  on 
September  11. 1991  (56  FR  46283),  with 
the  exception  of  minor  changes  in 
§  S  2400.52  and  2400.54.  Specifically,  in 
§  2400.52  the  change  clarifies  the  stipend 
payments  for  room,  board,  and  books  of 
Senior  Fellotirs  enrolled  in  a  less  than 
full-time  graduate  program.  In  §  2400.54. 
the  change  indicates  that  stipends  will 
be  paid  to  fellows  rather  than  the 
institutions  in  which  they  are  enrolled; 
furthermore,  the  requirement  that 
fellows  provide  itemized  receipts  for 
books,  room,  and  board,  has  twen 
eliminated  to  minimize  administrative 
burdens  on  the  fellows  and  the 
Foundation.  Two  comments  to  the 
proposed  rule  were  received.  Since  one 
comment  proposed  alterations  in  the 
proposed  rule  contrary  to  the  provisions 
of  the  fames  Madison  Memorial 
Fellowship  Act,  it  could  not  be 
implemented  in  this  final  rule. 

Under  the  fames  Madison  Menmrial 
Fellowship  Act,  the  fames  Madison 
Memorial  Fellowship  Foundation  could 
not  begin  to  award  fellow'ships  unless 
and  until  $10  million  were  raised  to 
support  its  fellowship  programs  or 
Congress  provided  legislative  relief  from 
this  requirement  On  November  26, 1991, 
Congress  approved  this  legislative  relief 
(Pub.  L  102-221),  and  the  President 
signed  the  legislation  on  December  11. 
1991.  Therefore,  this  final  rule  is  issued. 

The  fames  Madison  Memorial 
Fellowship  Act  authorizes  fellowship 
support  for  graduate  study  by  teachers 
of  American  history  and  social  studies 
and  by  college  seniors  or  recent  college 
graduates  who  »vish  to  become  teachers 
of  the  same  subject.  However,  in  order 
not  to  exclude  from  consideration  for 
fames  Madison  Fellowships  those 
teachers  or  would-be  teachers  whose 
current  or  future  secondary  school 
instruction,  while  concerning  the  usual 
subjects  covered  by  courses  in 
American  history  and  social  studies, 
may  be  carried  on  in  courses  entitled 
“government**  or  similar  names,  this  rule 
goes  beyond  the  Act  to  apply  to  those 
teachers  and  would-be  teachers  who  do 
or  will  offer  secondary  school 
instruction  in  American  government. 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  does  not  apply  to  this 
rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
Consequently,  an  Initial  Regulatory 


Flexibility  Analysis  need  not  be 
performed.  Section  610  of  the  Act 
provides  for  periodic  review  of  rules 
whudi  have  or  will  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  businesses.  In 
accordance  with  this  provision, 
comments  from  small  entities 
concerning  these  rules  will  be 
considered  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 

601  et  seq.  in  correspondence. 

Sections  2400.14.  2400.21,  2400.53-54. 
and  2400.61-63  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  fames  Madison  Memorial  Fellowship 
Foundation  has  submitted  a  copy  of 
forms  required  under  these  sections  to 
the  Office  of  Management  and  Budget 
for  its  review  (40  U.S.C.  3540(h)). 
Organizations  and  individuals  desiring 
to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Infonnation  and  Regulatory  Affairs, 
room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  f.  Chenok.  The  annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response  for  an 
anticipated  1500  applicants. 

list  of  Subjects  in  45  CFR  Part  2400 

Education.  Fellowships. 

Dated:  February  25. 1992. 

Paul  A.  Yost.  fr.. 

President. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authoiity  of  20 
U.S.C.  4501  et  s^M  title  45  of  the  Code  of 
Federal  Regulations  is  amended  to  add  a 
new  chapter  XXIV.  consisting  of  part 
2400  to  read  as  follows: 

CHAPTER  XXIV-JAMES  MADISON 
MEMORIAL  FELLOWSHIP  FOUNDATION 

PART  2400— FELLOWSHIP  PROGRAM 
REQUIREMENTS 

Subpart  A — General. 

Sec. 

2400.1  Purposes. 

2400.2  Annual  competition. 

2400.3  Eli^bility. 

2400.4  Definitions. 

SubpsTt  B — Nominations  and  Applications 

2400.10  Nominations  by  schools  and  school 
districts. 

2400.11  Number  of  nominees  per  school  and 
school  district. 

2400.12  Nominations  by  colleges. 

2400.13  Number  of  nominees  per  coHege 

2400.14  Nomination  and  application 
coordinators. 

2400.15  Direct  applications. 


Subpart  C— Application  Process 

2400.20  Preparation  of  applications. 

2400.21  Contents  of  applications. 

2400.22  Application  deadline. 

Subpart  D— Selection  of  Fellows 

2400.30  Selection  criteria. 

2400.31  Selection  process. 

Subpan  E— Graduate  Study 

2400.40  Institutions  of  graduate  study. 

2400.41  Degree  programs. 

2400.42  Approval  of  programs. 

2400.43  Required  courses  of  graduate  st  rdy 

2400.44  Spmial  Consideration;  Junior 
fellows’  course  of  study. 

Subpart  F— Fellowship  Stipends 

2400.50  Amount  of  stipends. 

2400.51  DuratUm  of  stipends. 

2400.52  Use  of  stipends. 

2400.53  Certification  for  stipends. 

2400.54  Payment  of  stipends. 

2400.55  Termination  of  stipends. 

2400.56  Repayment  of  stipends. 

Subpart  G— Special  Conditions 

2400.60  Other  awards. 

2400.61  Renewal  of  awards. 

2400.62  Postponement  of  awards. 

240063  Evidence  of  master’s  degree 

Authority:  20  U.S.C.  4501  et  seq. 

Subpart  A— General 
§  2400.1  Purposes. 

(a)  The  purposes  of  the  James 
Madison  Memorial  Fellowship  Program 
are  to; 

(1)  Provide  incentives  for  master’s 
degree  level  graduate  study  of  the 
history,  principles,  and  development  of 
the  United  States  Constitution  by 
outstanding  in-service  high  school 
teachers  of  American  history,  American 
government,  and  social  studies  and  by 
outstanding  college  graduates  who  plan 
to  become  teachers  of  the  same  subjects; 
and  thereby  to 

(2)  Strengthen  teaching  in  the  nation's 
secondary  schools  about  the  framing 
and  subsequent  history  of  the  United 
States  Constitution. 

(b)  The  Foundation  may  from  time  to 
time  undertake  other  clo^y  related 
activities  to  fulfill  these  goals. 

§  2400.2  Annual  competition. 

To  achieve  its  principal  purposes,  the 
Foundation  holds  an  annual  competition 
to  select  high  sdiool  teachers  and 
college  graduates  to  be  James  Madison 
Fellows. 

§2400.3  EUgfbHity. 

individuals  eligible  to  be  nominated 
for,  apply  for,  and  hold  a  fames  Madison 
Fellowship  are  United  States  citizens. 
United  States  nationals,  or  permanent 
residents  of  the  Northern  Mariana 
Islands  who  are: 
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(а)  Full-time  high  school  teachers  of 
American  history,  American 
government,  or  social  studies  who: 

(1)  Have  at  least  three  years  of  prior 
classroom  experience  as  secondary 
school  teachers; 

(2)  Are  under  contract,  or  can  provide 
evidence  of  being  under  prospective 
contract,  to  teach  full  time  as  high 
school  teachers  of  American  history, 
American  government,  or  social  studies; 

(3)  Have  demonstrated  records  of 
willingness  to  devote  themselves  to 
civic  responsibilities  and  to  professional 
and  collegial  activities  within  their 
schools  and  school  districts; 

(4)  Are  highly  recommended  by  their 
department  heads,  school  principals, 
school  district  superintendents,  or  other 
supervisors; 

(5)  Qualify  for  admission  with 
graduate  standing  at  accredited 
institutions  of  higher  education  of  their 
choice  that  offer  master’s  degree 
programs  allowing  at  least  12  hours  or 
their  equivalent  of  study  of  the  origins, 
principles,  and  development  of  the 
Constitution  of  the  United  States  and  of 
its  comparison  with  the  constitutions  of 
other  forms  of  government; 

(б)  Are  able  to  complete  their 
proposed  courses  of  graduate  study 
within  five  years  of  part-time  study 
during  summers  or  in  evening  or 
weekend  programs; 

(7)  Agree  to  attend,  at  the 
Foundation’s  expense,  a  four-week 
institute  on  the  United  States 
Constitution,  if  one  is  convened  by  the 
Foundation,  normally  during  the  summer 
following  the  commencement  of  their 
fellowships;  and 

(8)  Sign  agreements  that,  upon 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
full  time  in  secondary  schools  for  a 
period  of  not  less  than  one  year  for  each 
full  year  of  study  for  which  assistance 
was  received,  preferably  in  the  state 
listed  as  their  legal  residence  at  the  time 
of  their  fellowship  award. 

(b)  Those  who  aspire  to  become  full¬ 
time  secondary  school  teachers  of 
American  history,  American 
government,  or  social  studies  who; 

(1)  Are  matriculated  college  seniors 
pursuing  their  baccalaureate  degrees  full 
time  or  recipients  of  baccalaureate 
degrees  no  more  than  three  years  prior 
to  the  commencement  of  a  fellowship 
who  rank  or  ranked  in  the  upper  third  of 
their  graduating  class  or  hold  or  held 
equivalent  academic  standing  at  those 
institutions  that  do  not  maintain  or 
announce  academic  rankings; 

(2)  Plan  to  begin  graduate  study  on  a 
full-time  basis; 


(3)  Have  demonstrated  records  of 
willingness  to  devote  themselves  to 
civic  responsibilities; 

(4)  Are  highly  recommended  by 
faculty  members,  deans,  or  other 
persons  familiar  with  their  potential  for 
graduate  study  of  American  history  and 
government  and  their  serious  intention 
to  enter  the  teaching  profession  as 
instructors  of  American  history, 

American  government,  or  social  studies; 

(5)  Qualify  for  admission  with 
graduate  standing  at  accredited 
institutions  of  higher  education  of  their 
choice  that  offer  master’s  degree 
programs  that  allow  at  least  12  hours  or 
their  equivalent  of  study  of  the  origins, 
principles,  and  development  of  the 
Constitution  of  the  United  States  and  of 
its  comparison  with  the  constitutions 
and  history  of  others  forms  of 
government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  study 
within  two  years  of  full-time  study; 

(7)  Agree  to  attend,  at  the 
Foundation’s  expense,  a  four-week 
institute  on  the  United  States 
Constitution,  if  one  is  convened  by  the 
Foundation,  normally  during  the  summer 
following  the  commencement  of  their 
fellowships;  and 

(8)  Sign  an  agreement  that,  upon 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
full  time  in  secondary  schools  for  a 
period  of  not  less  than  one  year  for  each 
full  year  of  study  for  which  assistance 
was  received,  preferably  in  the  state 
listed  as  their  legal  residence  at  the  time 
of  their  fellowship  award. 

§  2400.4  Definitions, 

As  used  in  this  part: 

Academic  year  means  the  period  of 
time  in  which  a  full-time  student  would 
normally  complete  two  semesters,  two 
trimesters,  three  quarters,  or  their 
equivalent  of  study. 

Act  means  the  James  Madison 
Memorial  Fellowship  Act. 

Fee  means  a  typical  and  usual  non- 
refundable  charge  by  an  institution  of 
higher  education  for  a  service,  privilege, 
or  use  of  property  which  is  required  for 
a  fellow’s  enrollment  and  registration. 

Fellow  means  a  recipient  of  a 
fellowship  from  the  Foundation. 

Fellowship  means  an  award,  called  a 
James  Madison  Fellowship,  made  to  a 
person  by  the  Foundation  for  graduate 
study. 

Foundation  means  the  James  Madison 
Memorial  Fellowship  Foundation. 

Full-time  student  means  a  student 
who  is  carrying  a  sufHcient  number  of 
credit  hours  or  their  equivalent  to  secure 
the  degree  toward  which  the  student  is 
working,  in  no  more  time  than  the  length 


of  time  normally  taken  at  the  institution 
of  higher  education  attended  by  the 
student. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level 
which  lead  to  a  master’s  degree. 

High  school  means  grades  9  through 

12. 

Institution  of  higher  education  has  the 
meaning  given  in  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1141(a)). 

Junior  fellowship  means  a  James 
Madison  Fellowship  granted  either  to  a 
college  senior  or  to  a  college  graduate 
who  has  received  a  baccalaureate 
degree  no  more  than  three  years  prior  to 
the  commencement  of  a  fellowship  and 
who  seeks  to  become  a  secondary 
school  teacher  of  American  history, 
American  government,  or  social  studies 
for  full-time  graduate  study  toward  a 
master’s  degree  whose  course  of  study 
emphasizes  the  framing,  principles, 
history,  and  interpretation  of  the  United 
States  Constitution. 

Master’s  degree  means  the  first  pre- 
doctoral  graduate  degree  offered  by  an 
institution  of  higher  education  beyond 
the  baccalaureate  degree,  for  which  a 
baccalaureate  degree  is  a  prerequisite. 

Matriculated  means  formally  enrolled 
in  a  master’s  degree  program  in  an 
institution  of  higher  education. 

Resident  means  a  person  who  has 
legal  residence  in  the  state,  recognized 
under  state  law.  If  a  question  arises 
concerning  a  fellow’s  state  of  residence, 
the  Foundation  determines,  for  the 
purposes  of  this  program,  of  which  state 
the  person  is  a  resident,  taking  into 
account  the  fellow’s  place  of  registration 
to  vote,  parent’s  place  of  residence,  and 
eligibility  for  in-state  tuition  rates  at 
public  institutions  of  higher  education. 

Satisfactory  progress  means  a  junior 
fellow’s  completion  of  the  number  of 
courses  normally  expected  of  full-time 
master’s  degree  candidates  at  the 
institution  of  higher  education  that  the 
fellow  attends,  and  a  senior  fellow’s 
completion  each  year  of  the  number  of 
courses  toward  a  master’s  degree  agreed 
upon  each  year  by  the  Foundation  as 
constituting  that  fellow’s  part-time 
course  of  study. 

Secondary  school  has  the  same 
meaning  given  that  term  by  section 
1201(d)  of  the  Higher  Education  Act  oi 
1965  (20  U.S.C.  1141(d)). 

Senior  means  a  student  at  the 
academic  level  recognized  by  the 
institution  of  higher  education  as  being 
in  the  last  year  of  study  before  receiving 
the  baccalaureate  degree. 

Senior  fellowship  means  a  James 
Madison  Fellowship  granted  to  a  high 
school  teacher  of  ^nerican  history. 
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American  government,  or  social  studies 
for  part-time  graduate  study  toward  a 
master’s  degree  whose  course  of  study 
emphasizes  the  framing,  principles, 
history,  and  interpretation  of  the  United 
States  Constitution. 

State  means  each  of  the  SO  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and. 
considered  as  a  single  entity,  Guam,  the 
United  States  Virgin  Islands.  American 
Samoa,  the  Trust  Territories  of  the 
Pacihc  Islands,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

Stipend  means  the  amount  paid  to  a 
fellow  or  to  the  educational  institution 
that  the  fellow  attends  to  cover  the  costs 
of  graduate  study  under  a  fellowship. 

Term  means  the  period — ^semester, 
trimester,  or  quarter — used  by  an 
institution  of  higher  education  to  divide 
its  academic  year. 

Subpart  B— Nominattona  and 
Applications 

§  2400.10  Nominations  by  schools  and 
school  dtstrlcts. 

All  school  districts  and  secondary 
schools  in  which  teachers  are  currently 
employed  may  nominate  high  school 
teachers  of  American  history,  American 
government,  or  social  studies  as 
candidates  for  fellowships. 

§2400.11  Number  of  nominess  per  school 
and  school  district 

Each  independent  and  parochial 
school  may  nominate  one  high  school 
teacher,  and  each  school  district  may 
nominate  up  to  three  high  school 
teachers  for  each  annual  competition. 

§  2400. 1 2  Nominations  by  colleges. 

All  four-year  colleges  may  nominate 
seniors  and  graduates  who  have 
received  their  baccalaureate  degrees  no 
more  than  three  years  prior  to  the 
commencement  of  fellowships  as 
candidates  for  fellowships. 

§  2400.13  Number  of  nominees  per 
college. 

(a)  Each  college  may  nominate  up  to 
three  seniors  or  graduates  who  have 
received  their  baccalaureate  degrees  no 
more  than  three  years  prior  to  the 
commencement  of  fellowships  for  each 
annual  competition.  Nominees  may  have 
legal  residence  in  any  state. 

(b)  If  a  college  separately  lists  more 
than  one  component  in  the  current 
edition  of  Educational  Directory: 
Colleges  and  Universities,  published  by 
the  United  States  Department  of 
Education,  each  component  may 
nominate  up  to  three  students.  However, 
a  component  that  is  organized  solely  for 
administrative  purposes  and  has  no 
students  may  not  nominate  a  student. 


§  2400.14  Nomination  and  appHcatlon 
coordinators. 

(a)  Each  school,  school  district,  and 
college  that  chooses  to  nominate  a 
candidate  or  candidates  for  fellowships 
must  provide  the  Foundation  with  the 
name,  business  address,  and  business 
telephone  number  or  a  member  of  its 
faculty  or  staff  who  will  administer  and 
coordinate  the  nomination  process  at 
that  institution. 

(b)  Nomination  and  application 
coordinators,  with  the  assistance  of 
written  materials  provided  by  the 
Foundation,  publicize  the  fellowship 
competitions,  establish  systems  for 
determining  nominees,  solicit 
recommendations  of  potential  nominees, 
determine  the  willingness  of  potential 
nominees  to  apply  for  fellowships, 
forward  the  names  and  addresses  of 
nominees  to  the  Foundation  by  a  stated 
deadline,  and  counsel  nominees  in 
preparing  fellowship  applications. 

§  2400.15  Direct  applications. 

High  school  teachers  of  American 
history.  American  government,  and 
social  studies,  college  seniors,  and  those 
college  graduates  who  have  received 
their  baccalaureate  degrees  no  more 
than  three  years  prior  to  the 
commencement  of  fellowships  may 
apply  directly  to  the  Foundation  for 
fellowships.  Direct  applications  are 
administered  and  evaluated  on  the  same 
basis  as  applications  bom  nominees. 

Subpart  C — AppHcatlon  Process 

§  2400.20  Preparation  of  applications. 

Applications,  on  forms  mailed  directly 
by  the  Foundation  to  nominees  and 
those  who  wish  to  make  direct 
application,  must  be  completed  by  all 
fellowship  candidates  in  order  that  they 
be  considered  for  an  award. 

§  2400.21  Contents  of  applications. 

Applications  must  include  for — 

(a)  Senior  fellowships: 

(1)  Supporting  information  which 
afbr.ms  an  applicant’s  wish  to  be 
considered  for  a  fellowship;  provides 
information  about  his  or  her 
background,  interests,  goals,  and  the 
school  in  which  he  or  she  teaches:  end 
includes  a  statement  about  the 
applicant’s  educational  plans  and 
specifies  how  those  plans  will  enhance 
his  or  her  career  as  a  secondary  school 
teacher  of  American  history,  American 
government,  or  social  studies; 

(2)  An  essay  of  up  to  600  words  that 
explains  the  importance  of  the  study  of 
the  Constitution  to: 

(i)  Young  students. 


(ii)  The  applicant's  career  aspirations 
and  his  or  her  contribution  to  public 
service,  and 

(iii)  Citizenship  generally  in  a 
constitutional  republic; 

(3)  The  applicant’s  proposed  course  of 
graduate  study,  including  the  courses  to 
be  taken  and  the  prospective  subject  or 
his  or  her  master’s  thesis,  where 
applicable,  that  leads  to  a  master’s 
degree;  the  specific  degree  sought;  and 
evidence  of  his  ot  her  graduate  school 
application; 

(4)  Three  evaluations,  one  from  an 
immediate  supervisor,  that  attest  to  the 
applicant’s  strengths  and  abilities  as  a 
hi^  school  teacher;  and 

(5)  A  certified  college  transcript 

(b)  Junior  fellowships: 

(1)  Supporting  information  which 
affirms  an  applicant's  wish  to  be 
considered  for  a  fellowship;  provides 
information  about  the  applicant's 
background,  interests,  goals,  and  the 
college  which  he  or  she  attends  or 
attended;  and  includes  a  statement 
about  the  applicant's  educational  plans 
and  specifies  how  those  plans  will  lead 
to  a  career  as  a  secondary  school 
teacher  of  American  history,  American 
government,  or  social  studies; 

(2)  An  essay  of  up  to  600  words  that 
explains  the  importance  of  the  study  of 
the  Constitution  to: 

(i)  Young  students, 

(ii)  The  applicant’s  career  aspirations 
and  his  or  her  contribution  to  public 
service,  and 

(iii)  Citizenship  generally  in  a 
constitutional  republic; 

(3)  Applicant’s  proposed  course  of 
graduate  study,  including  the  courses  to 
be  taken  and  the  prospective  subject  of 
his  or  her  master’s  thesis,  where 
applicable,  that  leads  to  a  master's 
degree;  the  specific  degree  sought:  and 
evidence  of  his  or  her  graduate  school 
application; 

(4)  TTiree  evaluations  that  attest  to  the 
applicant's  academic  achievements  and 
to  his  or  her  potential  to  become  an 
outstanding  secondary  school  teacher: 
and 

(5)  A  certified  college  transcript  and 
certification  of  the  applicant's  class 
standing  from  those  institutions  that 
maintain  or  announce  academic 
rankings. 

§  2400.22  Application  daadlina. 

Applicants  must  submit  complete 
applications  postmariced  by  January 
15th  of  each  year  preceding  toe  start  ot 
the  academic  year  for  whi^  they  are 
applying.  Applications  not  submitted  by 
this  date,  wito  all  required  supporting 
documents,  will  not  be  considered. 


Federid  Regwter  /  VoL  57,  No.  41  /  Monday.  March  2.  1992  I  Rules  and  Regulations 


7325 


Subpart  O  OalecWon  of  Fallowa 

§2400.30  S«l«ction  ctttwte. 

Applicants  will  be  evaluated  on  the 
basis  of  materials  in  their  applications, 
as  follows: 

(a)  Demonstrated  commitment  to 
teaching  American  history,  American 
government,  or  social  studies  at  the 
secondary  school  level; 

(b)  Demonstrated  intention  to  pursue 
a  program  of  graduate  study  diat 
emphasizes  t^  Constitution  and  to  offer 
classroom  instruction  in  that  subject; 

(c)  Demonstrated  record  of 
willingness  to  devote  themselves  to 
civic  responsibility; 

(d)  Outstanding  performance  or 
potential  of  performance  as  classroom 
teachers; 

(e)  Academic  achievements  and 
demonstrated  capacity  for  graduate 
study;  and 

(f)  Proposed  courses  of  graduate 
study,  especially  the  nature  and  extent 
of  their  subject  matter  components,  and 
their  relationship  to  the  enhancement  of 
applicants’  teaching  and  professional 
activities. 

§  2400.31  Satoctlon  process. 

(a)  An  independent  review  committee 
appointed  by  the  Foundation  will 
evaluate  all  valid  applications  and 
recommend  to  the  Foundation  the  most 
outstanding  applicants  from  eadi  state 
for  James  Madison  Fellowships. 

(b)  From  among  candidates 
recomntended  for  fellowships  by  the 
review  committee,  the  Fouiidation  will 
name  James  Madison  Fellows.  The 
selection  procedure  will  assure  that  at 
least  one  James  Madison  Fellow,  juiuor 
or  senior,  is  selected  from  each  state  in 
which  there  are  at  least  two  resident 
applicants  who  meet  the  selection 
criteria  in  §  2400.30. 

(c)  The  Foundation  may  name,  from 
among  those  recommended  by  the 
review  committee,  an  alternate  or 
alternates  for  each  fellowship.  An 
alternate  will  receive  a  fellowship  if  the 
person  named  as  a  James  Madison 
Fellow  declines  the  award  or  is  not  able 
to  commence  study  at  the  start  of  the 
following  academic  year. 

(d)  Funds  permitting,  the  Foundation 
may  also  select,  from  among  those 
recommended  by  the  review  committee, 
fellows  at  large. 

Subpart  E — Graduate  Study 

§  2400.40  Institutions  of  graduate  study. 

Fellowship  recipients  may  attend  any 
accredited  institution  of  higher 
education  in  the  United  States  with  a 
master’s  degree  program  offering 
courses  or  training  that  emphasize  the 


origins,  principles,  and  development  of 
the  Constitution  of  the  United  States 
and  its  comparison  with  Uie 
constitutions  and  history  of  other  forms 
of  government. 

§  2400.41  Dsgres  programs. 

(a)  Fellows  may  pursue  a  master’s 
degree  in  history,  political  science,  or 
government,  the  degree  of  Master  of 
Arts  in  Teaching,  or  a  related  master's 
degree  that  permits  a  concentration  in 
American  history,  American 
government,  or  social  studies. 

(bj  A  master’s  degree  pursued  under  a 
James  Madison  Fellowship  may  entail 
either  one  or  two  years  or  their 
equivalent  of  study,  according  to  the 
requirements  of  each  institution  at 
which  a  Fellow  is  enrolled. 

§  2400.42  Approval  of  programs. 

The  Foundation  must  approve  each 
fellow’s  program  of  graduate  study.  To 
be  approved,  the  program  must 

(a)  On  a  part-time  or  full-time  basis 
lead  to  a  master’s  degree  in  history, 
political  science,  or  government,  tte 
degree  of  Master  of  Arts  in  Teaching,  or 
a  related  master’s  degree  that  permits  a 
concentration  in  American  history. 
American  government,  or  social  studies; 

(b)  Include  courses,  graduate 
seminars,  or  opportunities  for 
independent  study  in  topics  directly 
related  to  the  haming  and  history  of  the 
Constitution  of  die  United  States; 

(c)  Be  pursued  at  an  institution  that 
assures  a  willin^ess  to  accept  up  to  6 
semester  hours  of  accredited  transfer 
credits  from  another  graduate  institution 
for  a  fellow’s  successful  completion  of  a 
summer  institute  that  may  be  offered  by 
the  Foundation.  For  the  Foundation's 
purposes,  these  6  semester  hours  may  be 
included  in  the  required  minimum  of  12 
semester  hours  or  their  equivalent  of 
study  of  the  United  States  Constitution: 
and 

(d)  Be  pursued  at  an  institution  that 
encourages  the  fellow  to  enhance  his  or 
her  capacities  as  a  teacher  of  American  / 
history.  American  government,  or  social 
studies  and  to  continue  his  or  her  career 
as  a  secondary  school  teacher. 

§  2400.43  Required  courses  of  graduate 
study. 

(a)  To  be  acceptable  to  the 
Foundation,  those  courses  related  to  the 
Constitution  referred  to  in  §  2400.42 
must  amount  to  at  least  12  semester 
hours  or  their  equivalent  of  study  of 
topics  directly  related  to  the  United 
States  Constitution.  More  than  12  hours 
or  their  equivalent  of  such  study  is 
strongly  encouraged. 

(b)  The  courses  that  fulfil  the  required 
minimum  of  12  semester  hours  or  their 


equivalent  of  study  of  the  United  States 
Constitution  must  cover  one  or  more  of 
the  following  8)d)ject  areas: 

(1)  The  history  of  colonial  America 
leading  up  to  the  framing  of  the 
Constitution; 

(2J  The  Constitution  itself,  its  framing, 
the  history  and  principles  upon  which  it 
is  based,  its  ratification,  the  Federalist 
Papers,  Anti-Federalist  writings,  and  the 
Bill  of  Rights; 

(3)  The  historical  development  of 
political  theory,  constitutional  law,  and 
civil  liberties  as  related  to  the 
Constitution; 

(4)  Interpretations  of  the  Constitution 
by  the  Supreme  Court  and  other 
branches  of  the  federal  government; 

(5)  Debates  about  the  Constitution  iii 
other  forums  and  about  the  effects  of 
constitutional  norms  and  decisions  upon 
American  society  and  culture;  and 

(6)  Any  other  subject  clearly  related 
to  the  framing,  history,  and  principles  of 
the  Constitution. 

(c)  If  a  master’s  degree  program  in 
which  a  Fellow  is  enrolled  offers  the 
option  of  a  master’s  thesis  in  place  of  a 
course  or  courses,  the  Fellow  will  be 
strongly  urged  to  write  a  thesis.  In  ail 
programs  in  which  a  master’s  degree 
thesis  is  required  or  elected  as  an 
option,  a  Fellow  must  write  the  thesis  in 
a  subject  concerning  the  framing, 
principles,  or  history  of  the  United 
States  Constitution. 

§  2400.44  Special  Coneideration:  Junior 
feilowe’  course  of  study. 

Applicants  for  junior  fellowships  who 
seek  or  hold  baccalaureate  degrees  in 
education  are  strongly  encouraged  to 
pursue  master’s  degrees  in  history, 
political  science,  or  government.  Those 
applicants  who  hold  undergraduate 
degrees  in  history,  political  science, 
government,  or  any  other  subjects  may 
take  some  teaching  methods  and  related 
courses.  The  Foundation  will  review 
each  proposed  course  of  study  for  an 
appropriate  balance  of  subject  matter 
and  other  courses  based  on  the  fellow’s 
goals  and  background. 

Subpart  F— Fellowship  Sttpsnds 

§  2400.50  Amount  of  stipends. 

Junior  and  senior  fellowships  carry  a 
stipend  of  up  to  a  maximum  of  $24,000 
prorated  over  the  period  of  fellow’s 
graduate  study. 

§  2400.51  Duration  of  stipends. 

Stipends  for  junior  fellowships  may  be 
payable  over  a  period  not  to  exceed  two 
years  of  full-time  graduate  study,  and 
those  for  senior  fellowships  may  be 
payable  over  a  period  of  not  more  than 
five  years  of  part-time  graduate  study. 
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§  2400.52  Um  of  stiponds. 

Stipends  shall  be  used  only  to  offset 
the  costs  of  tuition,  fees,  books,  and 
room  and  board  associated  with 
graduate  study  under  a  fellowship, 
although  in  no  case  shall  the  stipend  for 
a  fellowship  exceed  $12,000  annually. 
The  costs  allowed  for  a  fellow’s  room 
and  board  will  be  the  amount  the 
fellow's  institution  reports  to  the 
Foundation  as  the  average  cost  of  room 
and  board  at  the  student's  institution. 
Stipends  for  room,  board,  and  books  will 
be  prorated  for  fellows  enrolled  in 
programs  less  than  full  time. 

§  2400.53  Certification  for  stipends. 

In  order  to  receive  a  fellowship 
stipend,  a  fellow  must  submit  in  writing 
acceptance  of  the  terms  of  the 
fellowship,  evidence  of  admission  to  an 
approved  graduate  program,  and  a 
certified  statement  of  estimated 
expenses  for  tuition,  fees,  books,  and 
room  and  board.  Junior  fellows  must 
also  provide  evidence  of  receipt  of  their 
baccalaureate  degrees. 

§  2400.54  Paymsftt  of  stipends. 

Payment  for  tuition,  fees,  books,  and 
room  and  board  will  be  remitted  in  care 
of  the  fellow  at  the  beginning  of  each 
term  of  enrollment. 

§  2400.55  Termination  of  stipends. 

The  Foundation  may  suspend  or 
terminate  the  payment  of  a  stipend  if  a 
fellow  fails  to  meet  the  criteria  set  forth 
in  §  2400.42-2400.44  and  §  2400.61, 
except  as  provided  for  in  §  2400.62. 
Before  it  suspends  or  terminates  a 
fellowship  under  these  circumstances, 
the  Foundation  will  give  notice  to  the 
fellow,  as  well  as  the  opportunity  to  be 
heard  with  respect  to  the  grounds  for 
suspension  or  termination. 

§  2400.56  Repayment  of  stipends. 

(a)  If  a  former  fellow  fails  to  teach 
American  history,  American 
government,  or  social  studies  on  a  full¬ 
time  basis  in  a  secondary  school  for  at 
least  one  year  for  each  school  year  for 
which  assistance  was  provided  under  a 
fellowship,  the  former  fellow  shall  repay 
all  of  the  fellowship  assistance  received 
plus  interest  at  the  rate  of  6%  annum 


and,  if  applicable,  reasonable  collection 
fees,  as  prescribed  in  section  807  of  the 
Act  (20  U.S.C.  4506(b)). 

(b)  If  a  fellow  resigns  a  fellowship,  all 
fellowship  funds  which  have  not  been 
spent  or  which  the  student  may  recover 
must  be  returned  to  the  Foundation. 

Subpart  G — Special  Conditlona 

§  2400.60  Ottwr  award*. 

Fellows  may  accept  grants  from  other 
foundations,  institutions,  corporations, 
or  government  agencies  to  support  their 
graduate  study,  including  stipends  to 
replace  any  income  foregone  for  study. 
However,  the  stipend  paid  by  the 
Foundation  for  allowable  costs 
indicated  in  §  2400.52  will  be  reduced  to 
the  extent  the  costs  are  paid  from  other 
sources. 

§  2400.61  Rafwwal  of  awards. 

(a)  It  is  the  intent  of  the  Foundation  to 
renew  junior  fellowship  awards 
annually  for  a  period  not  to  exceed  two 
years,  and  senior  fellowships  for  a 
period  not  to  exceed  five  years,  or  until 
a  master’s  degree  is  received,  whichever 
comes  Hrst. 

(b)  Fellowship  renewal  will  be  subject 
to  an  annual  review  by  the  Foundation 
and  certification  by  an  authorized 
offfcial  of  the  institution  at  which  a 
fellow  is  registered  that: 

(1)  The  fellow  is  not  engaged  in 
gainful  employment,  other  than  full-time 
teaching  in  the  case  of  senior  fellows, 
that  interferes  with  the  fellow's  studies; 
and 

(2)  The  fellow  is  making  satisfactory 
progress  toward  the  degree  and  is  in 
good  academic  standing  according  to 
the  standards  of  each  institution. 

(c)  As  a  condition  of  renewal  of 
awards,  each  fellow  must  submit  an 
annual  report  to  the  Foundation  by  July 
1st.  That  report  must  indicate  courses 
taken  and  grades  achieved;  courses 
planned  for  the  coming  year;  changes  in 
academic  or  professional  plans  or 
situations;  any  awards,  recognitions,  or 
special  achievements  in  the  fellow's 
academic  study  or  school  employment; 
and  such  other  information  as  may 
related  to  the  fellowship  and  its  holder. 


Fellows  must  also  submit  a  final  report 
to  the  Foundation  following  completion 
of  their  fellowships. 

§  2400.62  Poatponamant  of  awards. 

Upon  application  to  the  Foundation,  a 
fellow  may  seek  postponement  of  his  or 
her  fellowship  because  of  ill  health  or 
other  mitigating  circumstances,  such  as 
military  duty,  temporary  disability, 
necessary  care  of  an  immediate  family 
member,  or  unemployment  as  a  teacher. 
Substantiation  of  the  reasons  for 
postponement  will  be  required. 

§  2400.63  Evidence  of  master’s  degree. 

At  the  conclusion  of  the  fellowship 
term,  each  fellow  must  provide  evidence 
that  he  or  she  has  secured  an  approved 
master’s  degree  as  set  forth  in  the 
fellow's  original  plan  of  study. 

Dated:  February  25, 1992. 

Paul  A.  Yost,  Jr., 

President,  James  Madison  Memorial 
Fellowship  Foundation. 

[FR  Doc.  92-4701  Filed  2-28-92;  8:45  am] 
BUXiNQ  CODE  6S20-0S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  10 

Licensing  of  Maritime  Personnel 

CFR  Correction 

in  title  46  of  the  Code  of  Federal 
Regulations,  parts  1  to  40,  revised  as  of 
October  1, 1991,  on  page  128,  in  the 
second  column  §  10.504  was 
inadvertently  omitted  and  should 
precede  §  10.505.  Section  10.504  should 
read  as  follows: 

§  10.504  Application  of  deck  aarvice  for 
limited  engineer  licenses. 

Service  gained  in  the  deck  department 
on  vessels  of  appropriate  tonnage  may 
substitute  for  up  to  25  percent  or  8 
months,  whichever  is  less,  of  the  service 
requirement  for  a  license  as  chief 
engineer  (limited),  assistant  engineer 
(limited),  or  designated  duty  engineer. 
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This  section  of  die  FEDERAt.  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuanoe  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participtde  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  General  Counsel 

10  CFR  Chapters  I.  II,  III  and  X 

[Docket  No.  GC-NOI-92-101J 

Existing  Regulations  and  Programs; 
Regulatory  Review 

AGENCY:  Department  of  Energy. 
action:  Notice  of  inquiry  and  public 
hearing. 

summary:  TTie  Department  of  Energy 
(DOE)  has  issued  this  notice  of  inquiry 
(NOI)  in  order  to  request  public 
comment  on  existing  regulations  and 
programs  that  DOE  has  identified  as 
meriting  consideration  for  revision  or 
elimination  in  compliance  with  the 
President’s  January  28. 1992, 
Memorandum  for  Certain  Department 
and  Agency  Heads  on  the  subject  of 
“Reducing  the  Burden  of  Government 
Regulations.”  The  President’s 
Memorandum  requires  review  of 
existing  regulations  and  programs 
against  certain  specific  standards  with 
the  objectives  of  identifying  and 
removing  unnecessary  burdens  on  the 
private  sector  and  of  fostering  economic 
growth.  DOE  invites  members  of  the 
public  to  comment  on  both  die 
regulations  and  programs  of  DOE 
speciHcally  identified  below  and  any 
other  regulations  and  programs  whi^ 
they  think  should  be  considered  for 
revision  or  elimination  consistent  with 
the  President’s  Memorandum.  To  be  of 
maximum  use,  comments  recommending 
revision  of  an  existing  regulation  or 
program  should  contain  specific 
suggestions  for  substitute  provisions  or 
methods.  A  purpose  of  this  NCH  is  to 
comply  with  the  direction  in  the 
President’s  Memorandum  to  obtain 
public  input  to  the  review  process.  Ibis 
NOI  does  not  begin  any  rulemaking. 

Any  revisions  or  changes  to  existing 
regulations  and  programs  which  may 
hereafter  be  undertaken  will  be 
implemented  through  apfH-opriate 
aoministrative  actions  which  may 


include  issuance  of  notices  of  proposed 
rulemaking. 

DATES:  Written  comments  (10  copies) 
will  be  considered  if  received  at  the 
address  provided  below  no  later  than 
March  25, 1992.  A  public  hearing  is 
scheduled  to  be  held  in  Washington,  DC. 
on  March  23, 1992.  Requests  to  speak  at 
the  hearing  must  be  received  no  later 
than  March  20. 1992. 

ADDRESSES:  Any  written  comment  (10 
copies)  and  the  envelope  in  which  it  is 
enclosed  should  be  marked  “Notice  of 
Inquiry  and  Regiilatory  Review,  Docket 
No.  GC-NOI-92-101”  and  must  identify 
the  program  division  to  which  the 
comment  is  directed.  Both  the  written 
comment  and  any  request  to  speak  at 
the  public  hearing,  must  be  submitted  to: 
U.S.  Department  of  Energy,  Office  of 
General  Counsel,  GC-41.  Notice  of 
Inquiry  and  Public  Hearing,  Docket  No. 
GC-NOI-92-101, 1000  Independence 
Avenue.  SW^  rotun  6B-256,  Washington. 
DC  20585  (202)  58&-9507.  FAX  comments 
will  not  be  accepted.  The  public  hearing 
will  begin  at  9:30  a.m.  in  the  DOE 
Auditorium  at  the  U.S.  Department  of 
Energy,  1000  Indej^dence  Avenue. 

SW.,  room  GE-066.  Washington.  DC 
20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neal  J.  Strauss.  Office  of  General 
Counsel,  GC-41,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 

SW..  Washington.  DC  20585.  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28, 1992,  the  President 
issued  a  Memorandum  for  Certain 
Department  and  Agency  Heads 
(Memorandum)  which  set  aside  the 
following  90  days  for,  among  other 
things,  a  review  of  e)dsting  regulations 
and  programs  with  the  objectives  of 
reducing  the  burden  of  regulation  and 
promoting  economic  growth  to  the 
extent  that  the  law  allows.  The 
Memorandum  directs  that  each 
regulation  and  program  be  reviewed, 
with  opportunity  for  public  input,  for 
compliance  with  the  following 
standards: 

(a)  The  expected  benefits  to  society  of 
any  regulation  should  clearly  outweigh 
the  expected  costs  it  imposes  on  society. 

(b)  Regulations  should  be  fashioned  to 
maximize  net  benefits  to  society. 


(c)  To  the  maximum  extent  possible, 
regulatory  agencies  should  set 
performance  standards  instead  of 
prescriptive  command-and-control 
requirements,  thereby  allowing  the 
regulated  community  to  achieve 
regulatory  goals  at  the  lowest  possible 
cost. 

(d)  Regulations  should  incorporate 
market  mechanisms  to  the  maximum 
extent  possible. 

(e)  Regulations  should  provide  clarity 
and  certainty  to  the  regulated 
community  and  should  be  designed  to 
avoid  needless  litigation. 

The  Memorandum  further  directs  that 
to  the  maximum  extent  permitted  by 
law,  and  as  soon  as  possible,  the  agency 
should  propose  repeal  or  modifications 
in  existing  regulations  to  bring  them  into 
conformity  with  the  foregoing  standards. 

Discussion 

DOE  has  identified  the  following 
existing  regulations  in  10  CFR  diapter  11 
by  program  division  as  possible 
candidates  for  elimination  or  revision  in 
light  of  these  standards: 

Conservation  and  Renewable  Energy 
Eliminate 

10  CFR  part  417 — Wind  Energy  Technology 
Application  Program 
10  CFR  part  456— Energy  Conservation 
Service  Program 

10  CFR  part  490 — Emergency  Building 
Temperature  Restrictions 
Revise 

10  CFR  435.101— Building  Energy 
Performance  Standards  (prescriptive 
minimum  requirements) 

Defense  Programs 
Revise 

10  CFR  part  810 — Assistance  to  Foreign 
Atomic  Energy  Activities 

General  Counsel 
Revise 

10  CFR  part  781 — ^DOE  patent  licensing 
regulations 

Economic  Regulatory  Administration 
Eliminate 

10  CFR  1001.1  (Requiring  ERA  to  separate 
natural  gas  regulatory  functions  from 
petroleum  price  and  allocation  enforcement 
functions.) 

10  CFR  205.191  (Procedures  for  discretionary 
notices  of  probatde  violation.) 

10  CFR  2%.199D  (Procedures  fw  interim 
remedial  orders) 
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10  CFR  205.199E  (Notices  of  proposed 
disallowance,  proposed  orders  of 
disallowance  and  orders  of  disallowance.) 
10  CFR  part  205,  subpart  G  (Other 
proceedings,  e.g.,  petitions  for  multiple 
allocation  fractions.) 

Fossil  Energy 
Eliminate 

10  CFR  part  207 — Collection  of  information 
10  CFR  part  220 — Strategic  petroleum  reserve 
crude  oil  allocation 
10  CFR  part  300 — Coal  loan  guarantee 
program 

10  CFR  part  303 — Administrative  procedures 
and  sanctions 

10  CFR  part  305 — Coal  utilization 
10  CFR  part  320 — University  coal  research 
laboratories  program 
10  CFR  part  595 — Certification  of  use  of 
natural  gas  to  displace  fuel  oil 

DOE  invites  the  public  to  comment  on 
the  possible  candidates  for  elimination 
or  revision  which  are  identified  above. 
DOE  encourages  the  public  to  make 
specific  suggestions  for  substitute 
provisions  where  revision  is 
recommended.  Comments  which  make 
such  speciHc  recommendations  will 
enable  DOE  to  more  fully  consider  the 
merits  of  the  ideas  and  language  for  the 
recommendations  in  question. 

DOE  also  invites  members  of  the 
public  to  identify  other  DOE  regulations 
(see  10  CFR  chapter  II)  or  programs  they 
believe  to  be  inconsistent  with  the 
standards  set  forth  above.  DOE  has  not 
listed  any  provisions  regarding  internal 
management  of  DOE  facilities  and 
personnel  which  may  indirectly  affect 
the  public. 

Opportunity  for  Public  Coounent 
Written  Comments 

Interested  persons  are  invited  to 
respond  to  this  notice  by  submitting 
data,  views,  or  arguments.  Comments 
should  be  submitted  to  the  Office  of 
General  Counsel  at  the  address  set  forth 
above.  The  written  comments  submitted 
should  be  identified  with  the 
designation,  “Notice  of  Inquiry  for 
Regulatory  Review”  and  the  name  of  the 
program  division  to  which  it  should  be 
directed,  e.g..  Conservation  and 
Renewable  Energy.  Ten  (10)  copies  of 
the  comments  should  be  submitted. 

Ail  comments  received  on  or  before 
the  date  specifled  in  the  beginning  of 
this  NOI  will  be  considered  DOE. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows. 

Any  person  submitting  information 
which  that  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  from  public  disclosure  should 
submit  one  complete  copy  marked 
confidential,  as  well  as  ten  (10)  copies 
from  which  the  confidential  information 


has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  treat  it 
according  to  its  determination  under  10 
CFR  Part  1004. 

Hearing  Procedures 

One  public  hearing  will  be  held 
pursuant  to  this  notice  at  the  time,  date 
and  place  indicated  above  in  the  Dates 
and  Addresses  sections  of  this  NOI.  Any 
person  who  has  an  interest  in  making  an 
oral  presentation  should  make  a  written 
request  to  speak.  Such  a  request  should 
be  sent  to  the  Office  of  General  Counsel 
at  the  address  given  in  the  Addresses 
section  of  this  NOI  and  must  be  received 
by  4:30  p.m.,  eastern  standard  time,  on 
the  date  specified  in  the  Dates  section. 
The  person  making  the  request  should 
provide  a  daytime  phone  number  where 
the  person  may  be  reached.  Those 
persons  requesting  an  opportunity  to 
make  an  oral  presentation  should  bring 
ten  (10)  copies  of  their  statement  to  the 
hearing. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  the  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  is 
limited  to  five  (5)  minutes.  A  DOE 
official  will  preside  at  the  hearing  which 
will  be  legislative  in  nature.  The  hearing 
will  not  be  conducted  like  an 
evidentiary,  trial-type  proceeding. 
Although  there  will  be  no  cross 
examination,  the  presiding  official  may 
ask  questions. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

Issued  in  Washington.  DC,  on  February  25. 
1992. 

John ).  Easton,  Jr., 

General  Counsel. 

[FR  Doc.  92-4798  Filed  i-2&-92:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-CE-89-AD] 

Airworthiness  Directives;  Piper  Models 
PA-46-310P  and  PA-46>3S0P 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  Piper  Models 
PA-46-310P  (Malibu)  and  PA-46-350P 
(Mirage)  airplanes.  The  proposed  action 
would  require  inspection  of  the  elevator 
trim  cable  guide  tube  to  determine  if  it  ~~ 
has  been  severed,  and,  if  severed, 
installation  of  an  elevator  trim  cable 
guide  sleeve.  Investigation  of  the  trim 
system  on  one  of  the  affected  airplanes 
revealed  a  lockup  of  the  trim  tab  system 
because  the  elevator  trim  cable  guide 
tube  was  severed  and  the  mismatched 
halves  had  jammed  the  trim  cable 
tumbuckles.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  sudden  pitch  changes  related  to 
a  jammed  trim  tab,  which  could  result  in 
loss  of  control  of  the  airplane. 

OATES:  Comments  must  be  received  on 
or  before  May  4, 1992. 

ADDRESSES:  Service  information  that  is 
related  to  this  AD  may  be  obtained  from 
the  Piper  Aircraft  Corporation,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also  may 
be  examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-89-AD,  room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L.  Miller,  Aerospace 
Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia 
30349:  Telephone  (404)  991-3020; 
Facsimile  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specihed 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  91-CE-89-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  91-CE-89-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Recently,  the  pilot  of  a  Piper  Model 
PA-46-310P  airplane  reported  a  lockup 
of  the  elevator  trim  tab.  Investigation  of 
the  trim  tab  system  revealed  that  the 
elevator  trim  cable  guide  tube  was 
severed  and  the  mismatched  halves  of 
the  tube  had  jammed  the  trim  cable 
tumbuckles.  The  tube  had  been  severed 
in  order  to  gain  access  to  the  trim  cable 
tumbuckles  while  rigging  the  elevator 
trim  cables  after  Held  maintenance  of 
the  trim  tab  system.  Access  to  the 
tumbuckle  was  not  defined  in  the 
original  maintenance  and  production 
procedures.  The  manufacturer  (Piper) 
has  since  revised  these  procedures, 
which  specify  instructions  for  gaining 
access. 

In  addition.  Piper  has  issued  Service 
Bulletin  No.  953,  dated  October  29, 1991, 
which  references  Elevator  Trim  Cable 
Tube  Splice  Kit,  Part  Number  766-272. 
This  kit  consists  of  an  external  sleeve 
that  needs  to  be  installed  on  severed 
elevator  trim  cable  guide  tubes  and 
instructions  for  this  installation  on  Piper 
Models  PA-46-310P  (Malibu)  and  PA- 
46-350P  (Mirage)  airplanes.  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  in  order  to  continue  to 
assure  the  airworthiness  of  the  affected 
airplanes. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  Model 
PA-46-310P  and  PA-46-350P  airplanes 
of  the  same  type  design,  an 
airworthiness  directive  is  being 


proposed  that  specifies  actions  that 
would  prevent  sudden  pitch  change 
related  to  a  jammed  trim  tab,  which 
could  result  in  loss  of  control  of  the 
airplane.  The  proposed  action  would 
require  an  inspection  to  determine  if  the 
elevator  trim  cable  guide  tube  has  been 
severed,  and,  if  severed,  installation  of 
an  external  sleeve  in  accordance  with 
the  instructions  in  Elevator  Trim  Cable 
Guide  Tube  Splice  Kit,  Piper  Part 
Number  766-272.  Tliis  kit  is  referenced 
in  Piper  Service  Bulletin  No.  953,  dated 
October  29, 1991. 

It  is  estimated  that  403  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1.5  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $25  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $43,322.50. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Piper  Aircraft  Corporation:  Docket  No.  91- 
CE-B9-A0. 

Applicability:  The  following  model 
airplanes,  certificated  in  any  category: 


Models 

Serial  No. 

PA-46-31  OP . 

46-6408001  through  46- 

PA-46-350P . 

8606067  and  4608001 
through  4608140. 
4622001  through 

4622117. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  efiective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  sudden  pitch  change  related  to 
a  jammed  trim  tab,  which  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Visually  inspect  the  elevator  trim  cable 
guide  tube  for  severance.  Severance  is 
defined  as  any  cut,  break,  or  division  of  the 
elevator  trim  cable  guide  tube  (generally 
performed  to  gain  access  to  the  trim  cable 
tumbuckles). 

(b)  If  severance  is  found,  prior  to  further 
flight,  splice  the  elevator  trim  cable  guide 
tube  and  install  an  external  sleeve  in 
accordance  with  the  instructions  in  Elevator 
Trim  Cable  Guide  Tube  Splice  Kit,  Piper  Part 
Number  766-272. 

Note:  Revised  maintenance  procedures  on 
gaining  access  to  the  trim  cable  tumbuckles 
may  be  obtained  from  the  manufacturer  at 
the  address  specified  in  paragraph  (e)  of  this 
AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway, 
suite  210C,  Atlanta,  Georgia  30349.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960:  or  may  examine  these 
documents  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 

601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 
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Issued  in  Kansas  City,  Missouri,  on 
February  21, 1992. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directmate, 

Aircraft  Certificctian  Service. 

[FR  Doc.  92-4743  Filed  2-28-92;  8;45  am} 
BH.LINO  CODE  4ai0-1»-M 

14  CFR  Part  39 

[Docket  No.  91-CE-101-AO] 

Airworthiness  Directives;  Piper 
Aircraft  Corporation  Models  PA-46-' 
310P  and  PA-46-350P  Airplanes 

agency;  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  Piper  Aircraft 
Corporation  (Piper)  Models  PA-46-310P 
(Malibu)  and  PA-46-350P  (Mirage) 
airplanes.  The  proposed  action  would 
require  the  replacement  of  certain 
empennage  countersunk  rivets  with 
universal  head  rivets  of  a  larger 
diameter.  General  maintenance 
inspections  of  the  empennage  of  the 
affected  airplanes  revealed  loose  rivets 
working  into  the  skin.  Undetected  loose 
rivets  could  eventually  lead  to  a 
weakened  airplane  structure.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  structural 
deterioration  because  of  loose 
empennage  rivets. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1992. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Piper  Aircraft  Corporation, 
Customer  ^rvices,  2928  Piper  Drive, 
Vero  Beach,  Florida  32960.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Dockets  No.  91-CE- 
101-AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Perry,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349;  Telephone 
(404)  991-2910;  Facsimile  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  “Comments  to 
Docket  No.  91-CE-lOl-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  91-CE-lOl-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64016. 

Discussion 

General  maintenance  inspections  of 
the  empennage  of  several  Piper  Aircraft 
Corporation  (Piper)  Models  PA-46-310P 
(Malibu)  and  PA-46-350P  (Mirage) 
airplanes  revealed  loose  empennage 
rivets.  Three  of  these  airplanes  had 
rivets  that  were  working  into  the  skin  on 
the  empennage,  which  if  not  detected 
could  eventually  lead  to  a  weakened 
airplane  structure.  Hours  time-in-servuce 
(TIS)  of  the  subject  airplanes  varied 
from  107  hours  TIS  to  1,477  hours  TIS. 

The  manufacturer  (Piper)  has  issued 
Service  Bulletin  (SB)  No.  944,  dated 
October  5, 1990,  which  specifies 
instructions  for  the  replacement  of 
specific  empennage  countersunk  rivets 
with  universal  head  rivets  of  a  larger 
diameter  on  Piper  Models  PA-46-310P 
and  PA-48-350P  airplanes.  After 


examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  structural 
deterioration  because  of  loose 
empennage  rivets. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  Models 
PA-46-310P  and  PA-46-350P  airplanes 
of  the  same  type  design,  the  proposed 
AD  would  require  the  replacement  of 
certain  empennage  countersunk  rivets 
with  universal  head  rivets  of  a  larger 
diameter.  The  proposed  actions  would 
be  done  in  accordance  with  the 
INSTRUCTIONS  in  Piper  SB  No.  944, 
dated  October  5, 1990. 

The  FAA  estimates  that  512  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $5  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $115,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Piper  Aircraft  Corporation:  Docket  No.  91- 
CE-lOl-AD. 

Applicabiiity;  Model  PA-46-310P  airplanes 
(serial  numbers  (S/N)  46-8408001  through  46- 
8608067  and  S/N  4608001  through  4608140) 
and  Model  PA-46-350P  airplanes  (S/N 
4622001  through  4622109),  certificated  in  any 
category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AO.  unless  already  accomplished. 

To  prevent  structural  deterioration  because 
of  loose  empennage  rivets,  accomplish  the 
following: 

(a)  Replace  the  empennage  countersunk 
rivets  indicated  in  Piper  Service  Bulletin  (SB) 
No.  944,  dated  October  5, 1990,  with  universal 
head  rivets  of  a  larger  diameter  in 
accordance  with  the  INSTRUCTIONS  in 
Piper  Service  Bulletin  No.  944. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office.  1669  Phoenix  Parkway, 
Suite  210C,  Atlanta.  Georgia  30349.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960:  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 

601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  21, 1992. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  92-4744  Filed  2-28-92: 8:45  am] 
WLUNQ  CODE  4910-13-M 


14  CFR  Part  39 

[Dockat  No.  91-CE-98-AD] 

Airworthiness  Directives;  Piper 
Aircraft  Corporation  Models  PA>46- 
310P  and  PA-46-350P  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  Piper  Aircraft 
Corporation  (Piper)  Models  PA-46-310P 
(Malibu)  and  PA-46-350P  (Mirage] 
airplanes.  The  proposed  action  would 
require  disconnecting  the  low  vacuum 
annunciation  switch,  fabricating  and 
installing  a  placard  that  labels  the  low 
vacuum  light  as  inoperative,  installing 
vacuum  gauge  markings,  and 
incorporating  changes  to  the  limitations 
section  of  the  Airplane  Flight  Manual. 
One  of  the  affected  airplanes 
experienced  an  in-flight  vacuum  system 
failure,  which  went  imdetected  because 
the  low  vacuum  detector  failed  to  sense 
a  low  vacuum.  Low  vacuum  can  result  in 
degraded  operation  of  the  air-driven 
attitude  g3rros  and  their  associated 
autopilot  and  flight  direction  functions, 
and  can  reduce  the  efficiency  of  the 
pneumatic  de-icing  equipment.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the  air- 
driven  attitude  gyro  and  autopilot 
systems  caused  by  an  undetected  low 
vacuum. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1992. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Piper  Aircraft  Corporation, 
Customer  ^rvices,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-98- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L  Miller,  Aerospace 
Engineer,  FAA,  Atlanta  Aircraft 
Certification  Offioe,  1669  Phoenix 
Parkway,  suite  210C.  Atlanta,  Georgia 
30349;  Telephone  (404)  991-3020; 
Facsimile  (404)  991-3606. 


8UPFLEMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  91-CE-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No,  91-CE-98-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  a  report  of  an 
in-flight  vacuum  system  failure  on  a 
Piper  Model  PA-46-310P  airplane.  The 
low  vacuum  detector  did  not  sense  a 
low  vacuum.  A  vacuum  gauge  is  the 
primary  display  of  the  vacuum  system 
condition  and  the  “Vacuum  Low" 
annunciator  light  located  on  the 
instrument  panel  is  a  supplemental 
warning  of  excessively  low  vacuum. 
Low  vacuum  may  result  in  degraded 
operation  of  the  air-driven  gyros  and 
their  associated  autopilot  and  flight 
direction  functions,  and  the  pneumatic 
de-icing  equipment.  A  degraded  attitude 
gyro/autopilot  function  can  result  in  a 
hazard  to  the  airplane.  Although  the 
pilot  observed  a  vacuum  gauge  reading 
in  this  instance,  he  did  not  acknowledge 
a  vacuum  system  failure  because  the 
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low  vacuum  annunciator  light  did  not 
function  and  a  minimum  vacuum  level 
marking  was  not  provided  on  the  gauge. 
The  autopilot  reacted  to  excessive 
attitude  gyro  precessions  and  provided 
unwanted  pitch  commands  to  the 
airplane,  resulting  in  oscillations  until 
the  pilot  disconnected  the  autopilot.  If 
these  oscillation  would  become 
excessive,  then  severe  structural 
damage  could  occur. 

It  is  possible  for  the  vacuum  to  fall 
below  normal  and  go  undetected  if  the 
pilot  is  not  monitoring  the  vacuum  gauge 
and  the  “Vacuum  Low”  light  fails  to 
annunciate.  As  a  result,  the 
manufacturer  (Piper  Aircraft 
Corporation)  has  issued  Piper  Service 
Bulletin  (SB)  No.  947 A,  dated  October 
29, 1991,  which  specifies  procedures  for 
disconnecting  the  low  vacuum 
annimciation  switch,  fabricating  and 
installing  a  placard  that  labels  the  low 
vacuum  light  as  inoperative,  and 
installing  vacuum  gauge  markings. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AO  action 
sliould  be  taken  to  prevent  failure  of  the 
air-driven  attitude  gyro  and  autopilot 
systems  caused  by  an  undetected  low 
vacuum. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  Models 
PA-46-310P  and  PA-46-350P  airplanes 
of  the  same  type  design,  the  proposed 
AD  would  require  disconnecting  the  low 
vacuum  annunciation  switch,  fabricating 
and  installing  a  placmd  that  labels  the 
low  vacuum  light  as  inoperative, 
installing  vacuum  gauge  markings,  and 
incorporating  changes  to  the  Airplane 
Flight  Manual.  The  proposed 
disconnection,  fabrication  and 
installations  would  be  accomplished  in 
accordance  with  Piper  SB  No.  947 A, 
dated  October  29, 1991. 

The  FAA  is  particularly  interested  in 
comments  from  the  public  concerning 
the  provisions  of  Piper  SB  No.  947A  Aat 
relate  to  disconnecting  the  low  vacuum 
warning  annunciator  light. 

The  FAA  estimates  that  403  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  ffgures,  the  total  cost  impact  of  the 
propos^  AD  on  U.S.  operators  is 
estimated  to  be  $44,330. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  O^er  12291;  (2)  is 
not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  38.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Kper  Aircraft  Corporation:  Docket 
No.  91-CB-Ofr-AD. 

Applicability:  Model  PA-46-310P  aindanes 
(serial  numbers  (S/N)  46-6408001  throu^  46- 
8606067  and  S/N  4608001  through  4606140) 
and  Model  PA-4d-35(S*  airplanes  (S/N 
4622001  through  4622118),  certificated  in  any 
category. 

Compliance:  Required  within  the  next  100 
hoius  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  air-driven  attitude 
gyro  and  autopilot  systems  caused  by  an 
undetected  low  vacuum,  accomplish  the 
following: 

(a)  Disconnect  the  low  vacuum 
annunciation  switch  in  accordance  with 
paragraphs  1  through  4  of  the 
INSTRUCTIONS  fai  Part  1  of  Piper  Service 
Bulletin  No.  947A  dated  Octotm  29. 1991. 

(b)  Fabricate  a  placard  with  the  following 
words:  VACUUM  LOW  UGHT INOP,  and 
install  this  placard  to  the  instrument  panel  in 
clear  view  of  the  pilot  in  accordance  with 
paragraphs  5  and  6  of  the  INSTRUCTIONS  in 


Part  I  of  Piper  Service  Bulletin  No.  947A 
dated  October  29, 1991. 

(c)  Install  vacuum  gauge  markings  in 
accordance  with  the  INSTRUCTIONS  in  Part 
II  of  Piper  Service  Bulletin  No.  947A  dated 
October  29, 1991. 

(d)  Incorporate  whichever  of  the  following 
reports  that  is  applicable  into  the  limitations 
section  of  the  Airplane  Plight  Manual,  and 
operate  the  airplane  accor^ngly: 


Model 

Report 

PA-aa-.tinp 

VB-1200,  page  2-4. 
Issued;  January  It, 
1984,  Revised: 

October  14, 1991 
VB-1300,  page  2-4, 
Issued:  July  1. 1986, 
Revised:  October  14, 
1991 

VB-1332,  page  2-4, 
Issued:  June  IS.  1988, 
Revised-  October  14. 
1991 

PA-aa-.'iiop 

PA-48-350P . . 

(e)  Special  flight  permits  may  be  issued  in 
accordance  widi  FAR  21.197  and  21.199  to 
operate  the  airplane  to  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certiffcation  Office,  1669  Phoenix  Parkway, 
suite  210C,  Atlanta,  Georgia  30349.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Qiief  Counsel,  room  1558, 

601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  21, 1992. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  92-4745  Filed  2-28-92;  8:45  am] 
■ILUNQ  CODE  4910-1S-II 


14  CFR  Part  39 

[Docket  No.  92-CE-07-AD] 

AirworthIneM  DIrecthfas;  BandIx/KIng 
KAP  150/KFC  150  Flight  Control 
Systams  InataHad  on  PIpar  Modala  PA- 
46-310P  and  PA-46-350P  Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 
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SUNNyMirr:  This  notioe  proposes  to  adopt 
a  new  airworthiness  directive  ( Al^  that 
would  be  applicable  to  Bendix/ICing 
KAP  150/lCFC  150  Flight  Control 
Systems  installed  on  Piper  Models  PA- 
46-3K1P  (Mirage)  and  PA-4a-350P 
(Malibu)  airplanes.  The  proposed  action 
would  require  the  installation  of  a  pitch 
servo  cover  kit  The  Federal  Aviation 
Administration  (FAA)  has  received  two 
reports  where  corrosion  was  found  on 
the  electronic  circuit  board  of  the 
affected  flight  ctmtrol  systems.  The 
actions  specifled  by  the  {voposed  AD 
are  intended  to  prevent  moisture  from 
entering  the  electronic  circuit  board 
through  the  pitch  servo,  which  could 
possibly  lead  to  undesired  movement  of 
the  elevator. 

DATCS:  Comments  must  be  received  on 
or  before  May  4, 1992. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  Bendix/King,  Product  Support 
Department.  400  N.  Rogers  Road,  Olathe, 
Kansas  66062-0212.  lliis  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  below.  Send 
conunents  on  the  proposal  in  triplicate 
to  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel  Attention: 

Rules  Docket  No.  92-CE-07-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City« 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.ra.,  Monday  throu^  Friday, 
holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dale  VassalU,  Aerospace  Engineer, 
Systems  and  Equipment  Brandi,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
Telephone  (319)  946-4132:  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORM  ATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
ac^on  on  the  proposed  rule.  The 
proposes  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  dosing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  cei^tact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  rrf  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  “Comments  to 
Docket  No.  92-CE-07-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel  Attention: 

Rules  Docket  No.  92-CE-07-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discnssion 

The  FAA  has  received  two  reports 
where  corrosion  was  found  on  the 
electronic  circuit  board  (d  Bendix/King 
KAP  ISO/KFC  IK)  Flight  Control 
Systems  installed  on  Piper  Models  PA- 
46-310P  (Mirage)  and  PA-46-350P 
(Malibu)  airplanes.  This  condition,  if  not 
detected  and  corrected,  could  possibly 
lead  to  an  undesired  movement  of  the 
elevator  and  loss  of  control  x>f  the 
airplane. 

The  manufacturer,  Bendix/King.  has 
issued  Installation  Bulletin  (IB)  No.  312. 
dated  Mardi  19, 1990,  which  specifies 
procedures  for  die  installation  of  pitch 
and  yaw  servo  cover  kits,  part  number 
(P/N)  050-03007-0000  and  P/N  050- 
03006-0000,  respectively.  After 
examining  the  circumstances  and 
reviewing  all  available  infcnmation 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  moisture 
from  entering  the  electronic  oircuit 
board  through  the  pitch  servo,  whidi 
could  possiUy  lead  to  undesired 
movement  of  the  elevator. 

Since  the  condition  described  is  hkely 
to  exist  or  develop  in  other  Bendix/King 
KAP  150/KFC  150  Flight  Control 
Systems  installed  on  Piper  Models  PA- 
46-31‘OP  (Mirage)  and  PA-46-350P 
(Malibu)  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
the  installation  of  a  pitidi  servo  cover 
kit.  P/N  Q50-3007-000a  The  pn^osed 
action  would  be  accomplished  in 
accordance  with  the  instructions  in 
Bendix/King  IB  No.  312.  dated  March  19. 
1990.  liie  FAA  has  determmed  that  AD 
action  should  not  be  taken  for  the  yaw 
servo  cover  installation  specified  in  the 


referenced  service  inlormation  because 
failure  of  the  yaw  servo  would  not  result 
in  an  unsafe  condition. 

The  compliance  time  for  this  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time-in-service.  The 
FAA  has  determmed  that  a  calendar 
time  for  compliance  is  the  most 
desirable  method  because  the  unsafe 
condition  described  by  the  proposed  AD 
is  caused  by  corrosion.  Corrosion  can 
occur  on  airplanes  regardless  of  whether 
the  airplane  is  in  service.  In  addition, 
the  utilization  rate  of  the  affected 
airplanes  varies  throughout  the  fleet  For 
example,  one  operator  may  utilize  the 
airplane  50  houra  US  in  one  week,  while 
another  operator  may  not  operate  the 
airplane  50  hours  TIS  in  one  month. 
Therefore,  to  ensure  that  corrosion  is 
detected  and  corrected  on  all  airplanes 
within  a  reasonable  period  of  time 
without  inadvertently  gnmnding  any 
airplanes,  a  compliance  schedule  based 
upon  calendar  time  instead  of  hours 
time-in-service  is  proposed. 

The  FAA  estimates  that  233  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  3  hours  per  airplane  to 
accomplish  the  propos^  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $260  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $99,025.  Bendix/King 
reports  that  it  has  sold  297  kits.  Based 
on  this  information,  the  FAA  estimates 
that  as  many  as  50  percent  of  the 
affected  airplanes  have  been  modified, 
which  greatly  reduces  the  cost  impact  of 
this  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relatkaiship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  “maior 
rule”  under  Executive  ^der  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative.on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Art.  A  copy  of  the  draft 
regulatory  evakiafion  prepared  for  this 
action  has  been  placed  in  the  Rules 


7334 


Federal  Register  /  Vol.  57,  No.  41  /  Monday,  March  2,  1992  /  Proposed  Rules 


Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Pressed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

9  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Bendix/King:  Docket  No.  92-CE-07-AD. 

Applicability:  KAP 150/KFC 150  Flight 
Control  Systems  installed  on  Piper  Models 
PA-46-310P  and  PA-46-350P  airplanes, 
certificated  in  any  category. 

Compliance:  Required  within  the  next  90 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  moisture  from  entering  the 
electronic  circuit  board  through  the  pitch 
servo,  which  could  possibly  lead  to  undesired 
movement  of  the  elevator,  accomplish  the 
following; 

(a)  Install  a  pitch  servo  cover  kit,  part 
number  050-03007-0000,  in  accordance  with 
the  instructions  in  Bendix/King  Installation 
Bulletin  No.  312,  dated  March  19, 1990. 

Note:  Installation  of  the  yaw  servo  cover 
kit,  part  number  050-03006-0000,  that  is 
referenced  in  Bendix/King  Installation 
Bulletin  No.  312  is  not  required  by  this  AD 
action. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Offlee,  1801  Airport  Road,  room 
100,  Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Bendix/King, 
Product  Support  Department,  400  N.  Rogers 
Road,  Olathe,  Kansas  66062-0212;  or  may 
examine  this  document  at  the  FAA,  Central 


Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558, 801  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  21, 1992. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  92-4746  Filed  2-26-92;  8:45  am] 
WLLmQ  CODE  4S10-1S-« 


14  CFR  Part  39 

[Docket  No.  91-NM-143-AD] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  would  have 
required  inspection  of  the  hydraulic 
pressure  tube  to  the  power  drive  unit  for 
the  inboard  leading  edge  slats  and  the 
adjacent  pneumatic  duct,  and 
replacement,  if  the  clearance  was  less 
than  allowable  limits  or  chaflng  was 
evident.  That  proposal  was  prompted  by 
reports  of  leaks  in  the  hydraulic 
pressure  tube,  caused  by  chaflng 
between  the  hydraulic  tube  and 
pneumatic  duct.  This  action  revises  the 
proposed  rule  by  adding  a  requirement 
that  the  hydraulic  return  tube  be 
replaced,  if  a  new  hydraulic  pressure 
tube  is  installed.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  temporary  impairment  of  the 
crew's  vision,  caused  by  hydraulic  fluid 
in  the  environmental  control  system. 
DATES:  Comments  must  be  received  by 
April  3, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-143-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  W.  Frey,  Seattle  Aircraft 
Certification  Offlee,  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  227-2673;  fax  (206)  227- 
1181.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  91-NM-143-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  ANM- 
103,  Attention:  Rules  Docket  No,  91- 
NM-143-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  14, 1991  (56 
FR  40279).  That  NPRM  would  have 
required  inspection  of  the  hydraulic 
pressure  tube  to  the  power  drive  unit  foi 
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the  inboard  leading  edge  slats  and  the 
adfacent  psemnatic  duct  and 
replacement,  if  the  clearance  was  less 
than  allowable  limits  or  chafing  was 
evident  in  accordance  with  the 
specified  service  bulletin.  That  Nl^lM 
was  .prompted  by  two  reports  of  leaks  in 
the  hydraulic  pressure  tube  caused  by 
chafing  between  the  h3'draulic  tube  and 
pneumatic  duct  That  condition,  if  not 
corrected,  could  result  m  temporary 
impairment  ctf  the  crew's  vision  caused 
by  hydraulic  fluid  in  the  environmental 
control  system. 

Since  the  issuance  of  the  proposal,  the 
FAA  has  reviewed  and  approved 
Revision  1  of  Boeing  Alert  Service 
Bulletin  767-29A0064.  dated  October  24. 
1991.  This  revised  service  bulletin  adds 
procedures  for  replacing  the  hydraulic 
return  tube  with  a  new  design  tube,  if 
the  hydraulic  ^essure  tube  is  replaced. 

If  the  hydraulic  pressure  tube  is 
replaced,  but  the  hydraulic  return  tube  is 
.  not  replaced,  the  tubes  will  touch  and 
begin  to  chafe.  The  FAA  has  determined 
that,  in  order  to  adequately  address  the 
unsafe  condition  identified  as  chafing  of 
the  hydraulic  pressure  tube  against  the 
pneumatic  duct,  the  proposed  rule  must 
be  revised  to  add  a  requirement  to 
replace  the  hydraulic  return  tube  with  a 
new  design  tube,  if  the  hydraulic 
pressure  tube  is.  or  previously  has  been, 
replaced  due  to  chafing  of  the  hydraulic 
pressure  tube  against  the  pneumatic 
duct.  Additionally.,  the  proposed  rule 
must  be  revised  to  cite  Revision  1  of  the 
service  bulletin  as  the  appropriate 
source  for  serv’ice  information. 

SiiKX  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  diat  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  time  for  public  comment. 

There  are  approximately  342  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  129  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $26,380. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiiittes  among  the 
various  levels  of  government.  Therefore, 
■in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discossed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  actkm  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  addresses. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Propoeed  Araencinieia 

.Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Fe^ral  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  1354(a).  1421  and  1423: 
49  U.S.C.  K)6{g):  and  14  CFR  11.09. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  91-NM-143-AD. 

Appfwabflity:  Model  767  aeries  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin  7B7- 
29A00b4.  Revision  1.  dated  October  24. 1991. 
certificated  in  any  category. 

Compliance:  Requited  within  the  next  3,000 
flight  hours  after  the  effective  date  of  this  AD. 
unless  accomplisbed  previously. 

Te  prevent  hydraulic  fluid  from  entering 
the  cabin,  accomplish  the  following: 

(a)  Inspect  the  inboard  leading  edge  slat 
power  drive  unit  hydraulic  pressure  tube  for 
clearance  from  the  adjacent  pneumatic  duct 
and  for  signs  of  chafing,  in  accordance  with 
Boeing  Alert  Service  Bulletin.  Revision  1. 
dated  October  24. 1991: 

(1)  If  the  clearance  is  more  than  0.25  inch 
and  there  are  no  signs  of  chafing,  no  further 
action  is  necessary. 

(2)  If  the  clearance  is  0.25  inch  or  less,  or  if 
signs  of  chafing  are  found  on  the  hydraulic 
tube,  prior  to  further  flight,  replace  both  the 
hydraulic  pressure  tube  and  the  hydraulic 
return  tube,  in  accordance  with  the  service 
bulletin. 

(3)  If  chafing  is  found  co  the  pneumatic 
duct,  prior  to  forther  Bight,  repair  the 


pneumatic  dact  in  accordance  with  the 
serv'ice  bulletin. 

(b)  For  airplanes  on  which  the  hydraulic 
pressure  tube  has  been  replaced  in 
accordance  widi  Boeing  Service  Bulletin  707- 
29A0064  (origmal  issue),  dated  june  13. 1991: 
Within  4,000  lli^  hoiHS  after  the  effective 
date  of  this  AD.  replaoe  the  hydraulic  return 
tube  in  accordance  with  Paragraph  IiI.D.  cif 
Boeing  Service  Balletui  767-29A00M. 

Revision  1.  dated  October  24. 1091. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  die  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  dirough  an  FAA 
Principal  Maintenance  inspector,  who  may 
concur  or  comment  aad  then  send  it  to  the 
Manager.  Seattle  ACO. 

(d)  fecial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  locafion  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  m  Renton.  Washington,  on  February 
18. 1992. 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  [AD]  that  Is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspection  of  the  flexible  conduit 
wiring,  and  support  brackets  between 
the  fuselage  and  the  forward  and  aft 
cargo  door,  and  replacement  or  repair,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  an  uncommanded  electrical 
opening  of  an  eft  cargo  door  that 
occurred  during  maintenance 
procedures  conducted  on  a  Model  747- 
200  series  airplane.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  inadvertent 
actuation  of  the  respective  cargo  door 
power  drive  units  that  open  and  close 
the  doors,  and  possible  injury  to 
maintenance  or  cargo  handling 
personnel. 

DATES:  €(»iiBent8  must  be  received  by 
April  2a  1992. 


Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate. 
.Aircraft  Certification  Service. 

[FR  Doc.  92-4733  Filed  2-20^:  8:45  am) 
BIUJNQ  COOE  Mia-n-N 

14  CFR  Part  39 

(DociMft  No.  91-NM-2S8-AD I 

Airworthiness  Directives;  Boeing 
Model  747  Seriee  AIrplenes 
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addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-25&-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Huber,  Seattle  Aircraft 
Certification  Office,  Systems  & 
Equipment  Branch.  ANM-130S,  FAA, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone  (206) 
227-2791;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
m  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  91-NM-25S-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


ANM-103,  Attention:  Rules  Docket  No. 
91-NM-258-AD.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

One  operator  of  a  Boeing  Model  747- 
200  series  airplane  reported  an 
uncommanded  electrical  opening  of  the 
aft  cargo  door  that  occurred  during 
maintenance  procedures.  As  the 
airplane  was  being  prepared  for  flight, 
investigation  of  the  circuit  breaker  panel 
revealed  that  the  aft  cargo  door  circuit 
breaker  had  tripped.  The  aft  cargo  door 
was  cranked  open  manually,  the  circuit 
breaker  was  reset,  and  no  faults 
occurred.  The  cargo  door  was  then 
closed  electrically  and  cycled  twice 
without  incident. 

Subsequent  to  this  incident,  the  aft 
cargo  door  control  and  indication  wire 
bundle  was  disconnected  at  the  junction 
box,  located  on  the  upper  portion  of  the 
interior  of  the  door,  and  the  individual 
wires  were  checked  for  continuity. 

During  the  continuity  checks,  electrical 
fluctuations  were  experienced  as  the 
wire  bundle  was  manipulated.  When  the 
wire  bundle  was  reconnected  to  the 
junction  box,  the  door  began  to  open 
with  no  activation  of  the  electrical  door- 
open  switches.  Door  operation  ceased 
only  when  the  aft  cargo  door  circuit 
breaker  was  pulled.  Examination  of  the 
portion  of  the  wire  bundle  contained  in 
a  flexible  copper  conduit  spanning  the 
door  hinge  area  revealed  several  wires 
with  insulation  breaches  and  damage. 
The  insulation  breaches  were  caused  by 
wires  rubbing  against  portions  of  the 
flexible  conduit  innercore  that  had 
separated  and  left  jagged  edges.  The 
damaged  wires  were  electrically 
isolated  and  door  operation  returned  to 
normal.  The  master  latch  lock  switch, 
which  removes  power  from  the  door 
when  the  door  is  locked,  was  checked 
and  found  to  be  functioning  properly. 

The  uncommanded  operation  of  the 
aft  cargo  door  that  occurred  in  the 
incident  described  above  was 
determined  to  be  a  result  of  electrical 
shorting  of  the  aft  cargo  door  control 
wires  contained  within  the  flexible 
conduit.  This  condition,  if  not  corrected, 
could  result  in  the  inadvertent  actuation 
of  the  cargo  door  power  drive  units  that 
open  and  close  the  doors,  and  possible 
injury  to  cargo  handling  or  maintenance 
personnel.  This  condition  could  not 
cause  the  door  to  open  during  flight, 
however. 

There  have  been  no  reported  incidents 
of  the  forward  cargo  door  opening 
inadvertently  due  to  electrical  shorting 
of  wires  housed  within  the  flexible 
conduit.  However,  since  the  forward 
cargo  door  uses  a  similar  flexible 
conduit  as  is  installed  in  the  aft  cargo 


door,  the  potential  problem  also  may 
exist  with  regard  to  the  forward  cargo 
door. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-52-2224, 
Revision  1,  dated  March  7, 1991  (for 
Model  747-100,  -200,  and  -300  series 
airplanes);  and  Boeing  Service  Bulletin 
747-52-2225,  Revision  1,  dated  March  7, 
1991  (for  Model  747-400  series 
airplanes),  as  amended  by  Boeing 
Service  Letter  M-7240-91-3164,  dated 
October  2, 1991.  These  service  bulletins 
describe  procedures  for  modification  of 
the  door  warning  systems  on  the 
forward  and  aft  lower  lobe  and  main 
deck  side  cargo  doors;  and  include 
procedures  for  a  post-modification 
functional  test  of  the  systems. 

The  FAA  has  also  reviewed  and 
approved  the  following  Boeing 
Installation  Drawings  that  describe  the 
proper  installation  of  the  wire  bundle 
and  the  corresponding  flexible  conduit 
within  the  cargo  door  warning  systems; 

a.  Drawing  288U4210,  Revision  C, 
dated  November  29, 1990; 

b.  Drawing  65B70620,  Revision  B, 
dated  January  16, 1989; 

c.  Drawing  288U4630,  Revision  E, 
dated  November  9, 1990;  and 

d.  Drawing  85B70621,  Revision  E, 
dated  September  24, 1990. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspection  of  the  electrical 
conduit,  wiring,  and  support  brackets 
between  the  fuselage  and  the  forward 
and  aft  cargo  door,  and  replacement  or 
repair,  if  necessary.  Functional  testing  oi 
the  cargo  door  would  also  be  required. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  and  drawings 
described  previously. 

There  are  approximately  859  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  206  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  If  the  aft  and 
forward  cargo  door  flexible  conduits 
require  replacement,  additional  parts 
would  cost  approximately  $123  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $70,658. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

9  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

Boeing:  Docket  91-NM-258-AD. 

Applicability:  Model  747  airplanes; 
equipped  with  a  fuselage-to-cargo  door 
flexible  metallic  electrical  conduit  that  was 
installed  either  in  production  or  in 
accordance  with  ^eing  Service  Bulletin  747- 
52-2170,  dated  October  7, 1983;  certiflcated  in 
any  category. 

Compliance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  actuation  of  the 
cargo  power  drive  units  that  open  and  close 
the  doors,  and  possible  injury  to  maintenance 
or  cargo  handling  personnel,  accomplish  the 
following: 

(a)  For  the  aft  cargo  door  Within  120  days 
after  the  effective  date  of  this  AD,  accomplish 
the  following: 

(1)  Inspect  the  installation  of  wire  bundle 
W574  and  the  corresponding  flexible  conduit 
to  verify  their  correct  installation  in 


accordance  with  Boeing  Installation  Drawing 
288114630,  Revision  E  dated  November  9. 

1990;  and  Boeing  Installation  Drawing 
65B70621,  Revision  E,  dated  September  24. 
1990.  On  the  flexible  conduit,  mark  the 
position  of  the  clamp  placement  (for  later 
reinstallation  purposes).  If  the  installation  is 
not  installed  in  accordance  with  the 
applicable  drawing,  prior  to  further  flight, 
replace  the  flexible  conduit  with  a  new 
flexible  conduit  of  the  same  part  number. 

(2)  Using  the  following  inspection  method, 
inspect  the  flexible  conduit  for  the  presence 
of  cracking  in  the  convoluted  inner  core;  and 
inspect  the  wire  bundle  in  the  area  normally 
covered  by  the  conduit  for  the  presence  of 
damaged  insulation. 

(i)  Disconnect  and  remove  connectors 
DMTllA  and  DM711B  from  wire  bundle 
W574  and  cap  them  for  protection. 

(ii)  Remove  the  clamps  supporting  flexible 
conduit  162-748-10.  (Retain  the  mounting 
hardware  for  re-installation.) 

(iii)  From  the  seal  passage  to  connection 
M711,  remove  the  clamps  supporting  wire 
bundle  W574  and  rigid  conduit  69B70139. 
Remove  the  wire  bundle  ties  between  the 
lower  end  of  flexible  conduit  162-748-10  and 
connectors  DM711A  and  DM711B.  (Retain  the 
mounting  hardware  for  reinstallation.) 

(iv)  Gently  slide  the  flexible  and  rigid 
conduits  off  the  wire  bundle. 

(v)  Visually  inspect  the  complete  wire 
bundle,  and  the  internal  and  external 
surfaces  of  the  flexible  conduit  for  damage. 

(vi)  If  damage  is  found  in  the  wire  bundle, 
prior  to  further  flight  repair  or  replace  it  in 
accordance  with  normal  maintenance 
procedures.  If  damage  is  found  in  the  flexible 
conduit  prior  to  further  flight,  replace  the 
conduit  with  a  new  conduit  of  the  same  part 
number.  (Conduit  damage  is  not  repairable.) 

(vii)  Install  flexible  conduit  162-748-10  on 
wire  bundle  W574. 

Note:  The  conduit  end  ivithout  drain  holes 
goes  on  the  wire  bundle  flrst. 

The  drain  holes  should  be  on  the  connector 
end. 

(viii)  Install  rigid  conduit  69B70139. 

(ix)  Install  connectors  for  DM711A  and 
DM711B, 

(x)  Reposition  flexible  conduit  162-748-10 
in  accordance  with  Boeing  Installation 
Drawing  65B70621,  Revision  E  dated 
September  24, 1990.  When  reinstalling  the 
flexible  conduit,  place  the  clamps  in  the  same 
positions  as  marked  in  accordance  with 
subparagraph  (a)(1)  of  this  AD. 

(xi)  Connect  connectors  DM711A  and 
DM711B  to  connection  M711. 

(3)  Following  the  completion  of  the 
inspection  required  by  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD,  perform  a  functional  test  of 
the  cargo  door,  in  accordance  with  Boeing 
Service  Bulletin  747-52-2224,  Revision  1. 
dated  March  7, 1991  (for  Model  747-100,  -200, 
and  -300  series  airplanes);  or  Boeing  Service 
Bulletin  747-52-2225,  Revision  1,  dated  March 
7, 1991  (for  Model  747-400  series  airplanes), 
as  amended  by  Boeing  Service  Letter  M- 
7248-91-3164,  dated  October  2, 1991;  as 
applicable. 

(4)  Visually  inspect  the  conduit  support 
bracket  and  attached  standoff  pin  on  the 
upper  arm  of  the  forward  lift  actuator 
mechanism  for  damage.  If  damage  is 


detected,  prior  to  further  flight,  install  a  new 
bracket  in  accordance  with  Boeing 
Installation  Drawing  65B70621.  Revision  E 
dated  September  24, 1990. 

(b)  For  the  forward  cargo  door  Within  270 
days  after  the  effective  date  of  this  AD. 
accomplish  the  following: 

(1)  inspect  the  installation  of  wire  bundle 
W572  and  the  corresponding  flexible  conduit 
to  verify  their  correct  installation  in 
accordance  with  Boeing  Installation  Drawing 
288U4210,  Revision  C.  dated  November  29, 
1990;  and  Boeing  Installation  Drawing 
65B70620,  Revision  B,  dated  January  16, 1989. 
On  the  flexible  conduit,  mark  the  position  of 
the  clamp  placement  (for  later  reinstallation 
purposes).  If  the  installation  is  not  installed 
in  accordance  with  the  applicable  drawing, 
prior  to  further  flight,  replace  the  flexible 
conduit  with  a  new  flexible  conduit  of  the 
same  part  number. 

(2)  Using  the  following  inspection  method, 
inspect  the  flexible  conduit  for  the  presence 
of  cracking  in  the  convoluted  inner  core;  and 
inspect  the  wire  bundle  in  the  area  normally 
covered  by  the  conduit  for  the  presence  of 
damaged  insulation. 

(i)  Disconnect  and  remove  connectors 
DM0709A  and  DM0709B  from  wire  bundle 
W572  and  cap  them  for  protection. 

(ii)  Remove  the  clamps  supporting  flexible 
conduit  162-749-10.  (Retain  the  mounting 
hardware  for  re-installation.) 

(iii)  From  the  seal  passage  to  connection 
M0709,  remove  the  clamps  supporting  wire 
bundle  W572  and  rigid  conduit  69B70137. 
Remove  the  wire  bundle  ties  between  the 
lower  end  of  flexible  conduit  162-749-10  and 
connectors  DM0709A  and  DM0709B.  (Retain 
the  mounting  hardware  for  reinstallation.) 

(iv)  Gently  slide  flexible  and  rigid  conduits 
ofr  the  wire  bundle. 

(v)  Visually  inspect  the  complete  wire 
bundle,  and  the  internal  and  external 
surfaces  of  the  flexible  conduit  for  damage. 

(vi)  If  damage  is  found  in  the  wire  bundle, 
prior  to  further  flight,  repair  or  replace  it  in 
accordance  with  normal  maintenance 
procedures.  If  damage  is  found  in  the  flexible 
conduit,  prior  to  further  flight,  replace  the 
conduit  with  a  new  conduit  of  the  same  part 
number.  (Conduit  damage  is  not  repairable.) 

(vii)  Install  flexible  conduit  162-749-10  on 
wire  bundle  W572. 

Note:  The  conduit  end  without  drain  holes 
goes  on  the  wire  bundle  first. 

The  drain  holes  should  be  on  the  connector 
end. 

(viii)  Install  rigid  conduit  69B70137. 

(ix)  Install  connectors  for  DM0709.^  and 
DM0709B. 

(x)  Reposition  flexible  conduit  162-749-10 
in  accordance  with  Boeing  Installation 
Drawing  65B70620,  Revision  B,  dated  January 
16, 1989.  When  reinstalling  the  flexible 
conduit,  place  the  clamps  in  the  same 
positions  as  marked  in  accordance  with 
paragraph  (b)(1)  of  this  AD. 

(xi)  Connect  connectors  DM0709A  and 
DM0709B  to  connection  M0709. 

(3)  Following  the  completion  of  the 
inspection  required  by  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  perform  a  functional  test  of 
the  cargo  door,  in  accordance  with  Boeing 
Service  Bulletin  747-52-2224,  Revision  1. 
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dated  March  7. 1991  (for  Model  747-100,  -200, 
and  -300  series  airplanes);  or  Boeing  Service 
Bulletin  747-52-2225,  Revision  1,  dated  March 
7, 1991  (for  Model  747-400  series  airplanes), 
as  amended  by  Boeing  Service  Letter'M- 
7240-91-3164,  dated  October  2, 1991;  as 
applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  February 
18, 1992. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  92-4734  Filed  2-28-92;  8:45  am] 
BiLUNQ  CODE  4S10-13-II 


14  CFR  Part  39 
[Docket  No.  91-NM-270-A01 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
inspection  of  the  main  landing  gear 
forward  trunnion  support  fitting  fuse 
pins  and  replacement  of  any  incorrect 
fuse  pins  found.  This  proposal  is 
prompted  by  reports  indicating  that 
incorrect  fuse  pins  were  installed  on  one 
airplane  during  a  landing  gear  change 
and  others  were  installed  during 
production.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
structural  damage  to  the  wing  rear  spar 
and  fuel  leakage  in  the  event  of  a  main 
landing  gear  breakaway,  or  the  failure  to 
withstand  ultimate  landing  loads  on 
high  gross  weight  models. 

DATES:  Comments  must  be  received  by 
April  20, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-270-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 


98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 

P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Satish  K.  Pahuja,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2781; 
fax  (206)  227-1181.  Mailing  address: 

FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following  is 
made:  "Comments  to  Docket  Number 
91-NM-270-AD.’'  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-270-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  96055-4056. 


Discussion 

One  operator  of  Boeing  Model  767 
airplanes  reported  finding  incorrect 
main  landing  gear  (MLG)  forward 
truimion  support  fitting  fuse  pins  on  one 
airplane  during  a  land  gear  change.  The 
pins  were  installed  during  a  previous 
landing  gear  replacement  in  accordance 
with  the  Boeing  Model  767  Illustrated 
Parts  Catalogue  (IPC).  Review  of  the  IPC 
revealed  a  discrepancy  in  the 
applicability  legend  of  the  MLG  trunnion 
support  fitting  fuse  pins.  The  IPC  listed 
fuse  pins  having  part  numbers 
112T1078-1  and  112T1078-2  as  being 
applicable  for  installation  on  any  Model 
767  airplane;  however,  these  pins  should 
be  installed  only  on  airplanes  having 
388.000  pounds  and  409,000  pounds 
maximum  taxi  gross  weight, 
respectively.  The  FAA  also  received  a 
report  that  incorrect  fuse  pins  were 
installed  on  airplanes  in  production.  The 
outside  diameter  of  ail  fuse  pins  is  the 
same  but  the  inside  diameter  determines 
the  fuse  pin  strength  and  varies  with 
usage.  The  FAA  has  determined  that  the 
use  of  over-strength  fuse  pins  could 
result  in  structural  damage  to  the  wing 
rear  spar  and  fuel  leakage  in  the  event 
of  a  MLG  breakaway.  High  gross  w'eight 
airplanes  may  not  be  able  to  withstand 
ultimate  landing  loads  with  under- 
strength  fuse  pins  installed. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
57A0038,  Revision  1,  dated  November 
21, 1991,  which  describes  procedures  for 
the  inspection  of  the  fuse  pins,  and 
replacement  of  the  incorrect  fuse  pins. 

Since  an  unsafe  condition  has  been 
ideritified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  of  the 
MI.G  forward  trunnion  support  fitting 
fuse  pins,  and  replacement  of  the 
incorrect  fuse  pins  found.  These  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  Additionally, 
operators  are  required  to  submit  to  the 
F,\A  a  report  of  any  discrepancies  found 
as  a  result  of  the  inspection. 

There  are  approximately  398  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  135  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  21  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $155,925. 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule"  undei*  Executive 
Order  12291;  (2)  is  not  a  “signihcant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  lOeKg);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Bomng:  Docket  No.  91-NM-270-AD. 

Applicability:  Model  767  series  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin  787- 
57A0038,  Revision  1,  dated  November  21, 

1991,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  damage  to  the  wing  rear  spar 
and  prevent  fuel  leakage  in  the  event  of  main 
landing  gear  (MLG)  breakaway,  accomplish 
the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  inspect  the  MLG 
forward  trunnion  support  fitting  fuse  pins  to 
determine  if  the  correct  part-numberdd  pins 
are  installed,  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-57 A0038,  Revision  1. 
dated  November  21. 1991 


(1)  If  incorrect  fuse  pins  are  installed,  prior 
to  further  flight,  replace  the  fuse  pins  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-57 A0038,  Revision  1,  dated 
November  21. 1991. 

(2)  If  correct  fuse  pins  are  found,  no  further 
action  is  required. 

(b)  Within  10  days  after  completion  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  submit  a  report  of  Hndings  of 
discrepancies  to  the  Manager,  Seattle 
Manufacturing  Inspection  District  Office. 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
98055-4056:  fax  (202)  227-1187.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budjget  (OMB)  under  the 
provision  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  wiffi  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on  February 
18. 1992. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
[FR  Doc.  92-4735  Filed  2-28-92;  8:45  am] 

BKUNQ  CODE  4S10-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  890 

[Docket  No.  91N-0232] 

Physical  Madldna  Davicaa;  Revocation 
of  the  Classification  of  Mechanical 
Automobile  Hand  and  Foot  Driving 
Control 

aqency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  physical  medicine  devices 
regulations  by  removing  the  mechanical 
automobile  hand  and  foot  driving 
control  classification  regulation.  FDA 
proposes  to  remove  the  classification  for 
mechanical  automobile  hand  and  foot 
driving  control  devices  because  the 
agency  no  longer  believes  that  these 
products  are  medical  devices.  Also,  any 


safety  concerns  about  these  products 
are  more  appropriately  addressed  by  the 
National  Midway  Traffic  Safety 
Administration  (NHTSA). 

DATES:  Comments  by  May  1. 1992. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  23, 1983 
(48  FR  53032  at  53048),  FDA  published  a 
final  rule  classifying  the  mechanical 
automobile  hand  and  foot  driving 
control  as  a  class  11  medical  device.  This 
device  is  intended  to  enable  persons 
who  have  limited  use  of  their  arms  or 
legs  to  drive  an  automobile.  The  device 
allows  hand  operation  of  the  gas,  brake, 
and  clutch  pedals  or  foot  operation  of 
the  steering  and  gear  shift.  Recently, 
more  sophisticated  versions  of  the 
controls  have  been  developed.  These 
driving  controls  incorporate  a  joy  stick, 
a  microprocessor,  and  servo  controls. 
Applications  to  FDA  for  approval  to 
market  these  controls  that  FDA  no 
longer  believes  are  medical  devices 
have  raised  questions  about  vehicle 
safety  that  would  be  more  appropriately 
addressed  by  NHTSA. 

In  response  to  a  letter  firom  FDA. 
NHTSA  stated  in  a  letter  dated 
February  19, 1991,  that  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1392)  authorizes  NHTSA:  (1)  To 
set  performance  requirements  for  motor 
vehicle  equipment,  (2)  to  investigate 
allegations  that  motor  vehicle 
equipment,  such  as  mechanical  hand 
and  foot  driving  controls,  contain 
defects  related  to  motor  vehicle  safety, 
and  (3)  to  take  appropriate  action. 
Persons  who  have  additional  questions 
concerning  issues  related  to  NHTSA 
may  contact  Mary  Versailles  at  202-366- 
2992. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  (a)(8)  and  (a)(10]  that  this 
action  is  of  a  t)^e  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 
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Economic  Impact 

FDA  has  carefully  examined  the 
economic  impact  of  this  proposed  rule 
and  has  determined  that  the  proposed 
rule  will  not  have  a  signihcant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act  (Pub.  L  96-395).  FDA’s 
issuance  of  a  final  rule  based  on  this 
proposal  will  have  the  effect  of  relieving 
manufacturers  of  this  equipment  firom 
the  requirement  of  complying  with 
FDA’s  medical  device  relations. 
Therefore,  this  rule  will  relieve  an 
existing  burden  on  the  industry.  If  this 
proposed  rule  is  finalized, 
manufacturers  of  this  equipment  will  not 
be  required  to  comply  with  FDA’s 
medical  device  regulations,  therefore 
this  rule  will  relieve  an  existing  burden 
on  the  industry.  In  accordance  with 
section  3(g)(1)  of  Executive  Order  12291, 
the  impact  of  this  proposed  rule  has 
been  analyzed,  and  it  has  been 
determined  that  the  proposed  rule  is  not 
a  major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order. 

Interested  persons  may,  on  or  before 
May  1, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21 CFR  Part  890 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  690  be  amended  as  follows: 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

1.  *1110  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority.  Secs.  501,  510, 513, 515,  520,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351,  360,  360c,  360e,  360j,  371). 

§890.3450  [Removad] 

2.  Section  890.3450  Mechanical 
automobile  hand  and  foot  driving 
control  is  removed. 

Dated:  January  15, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-4600  Filed  2-28-92;  8:45  am] 
MUara  CODE  4140-01-M 


DEPAR’TMENT  OF  THE  TREASURY 
Intomal  Rovmum  S«rvlc« 

26  CFR  Parti 
[Ca-152-841 
RIN  1S45-AH00 

Definition  of  Affiliated  Group 

AQENCV:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  that  provide  rules 
under  section  1504(a]  setting  forth 
circumstances  imder  which  warrants, 
options,  obligations  convertible  into 
stock,  and  other  similar  interests  will  be 
treated  as  exercised  for  piuposes  of 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group.  For 
purposes  of  these  proposed  regulations, 
unless  the  context  otherwise  provides, 
warrants,  options,  convertible 
obligations,  and  similar  interests  are  all 
referred  to  as  options.  This  section 
applies  to  all  provisions  under  the 
Internal  Revenue  Code  and  Income  Tax 
Regulations  to  which  affiliation  within 
the  meaning  of  section  1504  (with  or 
without  exceptions]  is  relevant,  unless 
otherwise  provided  in  regulations  or 
specified  by  the  Internal  Revenue 
Service  in  die  Internal  Revenue  Bulletin. 
These  regulations  will  ensure  that  the 
affiliation  rules  under  section  1504(a) 
are  not  circumvented  through  the  use  of 
options. 

dates:  Written  comments,  requests  to 
appear  and  outlines  of  oral  comments  to 
be  submitted  at  the  public  hearing  must 
be  received  by  March  31, 1992.  A  public 
hearing  is  scheduled  for  April  14, 1992, 
at  10  a.m. 

ADDRESSES:  Send  comments  to: 
Commissioner  of  Internal  Revenue,  P.O. 
Box  7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (CC:CO-152-84),  room 
5228,  Washington,  DC  20044.  'Ilie 
hearing  will  be  held  in  room  2615, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  E.  Cohen,  202-566-3422  (not  a 
toll-fi^e  number). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  document  proposes  to  add  new 
regulations  S§  1.1504-0  and  1.1504-4  to 
26  CFR  part  1. 

Overview 

’The  proposed  regulations  provide 
guidance  regarding  circumstances  under 
which  options  will  be  treated  as 


exercised  for  purposes  of  determining 
whether  the  80  percent  voting  power 
and  value  tests  for  affiliation  under 
section  1504(a)  are  satisfied.  In  general, 
options  will  be  disregarded  in 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group.  An 
option,  however,  will  be  treated  as 
exercised  for  purposes  of  determining 
affiliation  when  a  reasonable  certainty 
exists,  on  a  specified  measurement  date 
(generally  the  issuance,  modification,  or 
transfer  date),  that  the  option  will  be 
exercised  and  the  issuance  or  transfer  of 
the  option  in  lieu  of  the  underlying  stock 
would  result  (but  for  these  regulations) 
in  the  elimination  of  a  substantial 
amount  of  federal  income  tax  liability. 

In  each  case,  the  determination  of 
whether  an  option  is  reasonably  certain 
to  be  exercised  or  whether  a  substantial 
amount  of  federal  income  tax  liability 
would  be  eliminated  is  based  on  all  ^e 
facts  and  circumstances.  Options  which 
do  not  have  an  abuse  potential,  such  as 
publicly  traded  options,  employee  stock 
options,  and  options  granted  in 
connection  with  a  bona  fide  loan 
agreement  are  generally  excepted  from 
these  regulations.  Safe  harbors  are 
provided  for  other  options,  which  based 
on  their  terms,  do  not  evidence  an  abuse 
potential. 

Background 

Section  1504  of  the  Internal  Revenue 
Code,  the  “Code”,  defines  the  term 
“affiliated  group”.  Under  section  1504, 
an  affiliated  group  consists  of  one  or 
more  chains  of  includible  corporations 
connected  through  stock  ownership  with 
a  common  parent  corporation  which  is 
also  an  includible  corporation,  but  only 
if  the  common  parent  owns  directly 
stock  possessing  at  least  80  percent  of 
the  total  voting  power  and  value  of  at 
least  one  of  the  other  includible 
corporations  and  at  least  80  percent  of 
the  total  voting  power  and  value  of  each 
of  the  includible  corporations  (except 
the  common  parent)  is  owned  directly 
by  one  or  more  of  the  other  includible 
corporations. 

1110  Tax  Reform  Act  of  1984  amended 
the  definition  of  affiliated  group  to 
require  that  the  80  percent  test  be 
applied  to  the  value  of  the  stock  of  each 
includible  corporation  as  well  as  its 
voting  power.  Congress  enacted  this 
amendment  in  response  to  certain 
disproportionate  capital  structures 
created  by  taxpayers  that  allowed  two 
or  more  corporations  to  file  consolidated 
returns  in  circumstances  where  a 
substantial  portion  of  the  equity  of  a 
consolidated  subsidiary  was  owned  by 
taxpayers  that  were  not  members  of  the 
consolidated  group.  To  prevent  similar 
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tax  abuses  through  the  use  of  options. 
Congress  also  enacted  section  1504{aj(5) 
(A)  and  (B)  which  audiorizes  the 
promulgation  of  regulations  under  which 
options  are  treated  as  stock  or  as 
exercised.  These  proposed  regulations 
implement  section  lS04(a)(Sl  (A)  and  (B) 
and  provide  guidance  for  ^termining 
when  options  are  treated  as  exercised 
for  purposes  of  determining  whether 
corporations  are  affiliated. 

These  proposed  regidations  do  not 
treat  cations  as  exercised  for  any  other 
purpose.  For  example,  if  a  call  option 
that  is  treated  as  exercised  under  these 
regulations  is  ultimately  exercised,  the 
holding  period  of  the  stock  acquired  by 
the  exercise  of  the  option  does  not 
include  any  period  of  time  prior  to  the 
actual  exercise  of  the  option. 

The  dividends  received  deduction 
under  section  243  is  another  instance  in 
which  the  proposed  regulations  treat 
options  as  exercised  for  purposes  of 
affiliation  but  not  for  other  purposes.  For 
example,  assume  P  owns  all  the  stodc  of 
S,  but  U.  an  unrelated  party,  holds  an 
option  that  gives  it  the  right  to  acquire 
90  percent  of  the  S  stock,  and  the  option 
is  treated  as  exercised  under  these 
regulations.  Under  these  facts,  dividends 
S  pays  to  P  are  not  eligible  for  the  100 
percent  dividends  received  deduction 
under  section  243(a)(3),  because  P  and  S 
are  not  considered  to  be  affiliated  for 
purposes  of  section  243(a)(3).  However, 

P  is  entitled  to  an  80  percent  dividends 
received  deduction  under  section  243(c), 
and  not  just  a  70  percent  dividends 
received  deduction,  because  P  owns  at 
least  20  percent  of  the  vote  and  value  of 
S.  These  proposed  regulations  do  not 
treat  P  as  owning  only  10  percent  of  the 
S  stock  for  purposes  of  section  243(c), 
because  the  availability  of  an  80  percent 
dividends  received  deduction  under 
section  243(c)  is  not  determined  by 
reference  to  affiliation. 

Although  the  proposed  regulations  do 
not  treat  options  as  exercised  for  any 
other  purpose,  no  inference  is  intended 
that  options  will  not  be  treated  as  stock 
or  as  exercised  under  other  provisions 
of  the  Code  or  regulations,  or  other 
principles  of  law. 

These  proposed  regulations  do  not 
specifically  require  that  a  tax  abuse 
motive  exist  for  an  option  to  be  treated 
as  exercised.  The  tests  and  safe  harbors 
of  the  proposed  regulations,  however, 
seek  to  ensure  that  the  regulations  apply 
only  to  abusive  situations. 

Options  which  ordinarily  do  not  have 
an  abuse  potential,  i.e.,  publicly  traded 
options,  stock  purchase  agreements, 
employee  stock  options,  security 
agreements,  and  options  issued  pursuant 
to  a  bona  fide  loan  agreement,  are 
generally  excepted  from  the  regulations. 


Safe  harbors  are  also  provided  that 
exclude  other  options  which,  based  on 
their  terms,  do  not  have  an  abuse 
potential. 

The  proposed  regiilations  treat  an 
option  as  exercised  if  the  following 
factors  are  present  (i)  The  issuance  or 
transfer  of  ffie  option  rather  than  the 
underlying  stock  would  result  (but  for 
these  regulations)  in  the  elimination  of  a 
substantial  amount  of  federal  income 
tax  liability,  and  (ii)  a  reasonable 
certainty  exists  on  a  measurement  date 
(generally  the  issuance,  modiHcation,  or 
transfer  date)  that  the  option  will  be 
exercised. 

General  Rules 

In  general,  options  are  disregarded  in 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group.  In  certain 
circumstances,  however,  options  are 
treated  as  exercised  in  making  this 
determination. 

The  proposed  regulations  provide 
rules  xmder  section  1504(a)  setting  forth 
circumstances  under  which  warrants, 
options,  obligations  convertible  into 
stock,  and  offier  similar  interests  are 
treated  as  exercised  for  purposes  of 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group. 

The  proposed  regulations  generally 
provide  that  the  term  option  includes  a 
call  option,  warrant,  cmivertible 
obligation,  put  option,  or  any  other 
instrument  that  provides  for  the  right  to 
issue  or  transfer  stock.  Any  other 
instrument  or  right,  other  ^an  stock 
itself,  pursuant  to  whidi  the  holder  may 
share  in  the  growth  of  the  issuing 
corporation  (e.g.,  a  cash  settlement 
option  or  an  option  on  an  option),  is  also 
treated  as  an  option.  Provided  they  are 
not  used  as  a  device  to  avoid  the 
regulations,  the  following  are  not  treated 
as  options  for  purposes  of  these 
regulations:  An  option  on  stock 
described  in  section  1504(a)(4)  (certain 
preferred  stock),  an  option  (including  a 
convertible  obligation)  which  is  publicly 
traded  (as  defined  in  fi  1.1504- 
4(d)(2)(ii)),  a  purchase  agreement,  as 
escrow,  pledge,  or  security  agreement, 
an  opticHi  provided  to  employees, 
directors,  or  independent  contractors  as 
compensation,  and  an  option  granted  in 
connection  with  a  bona  fide  loan, 
pledge,  or  other  security  agreement 
Tide  section  applies  to  all  provisions 
under  the  Code  and  regulations  to  which 
affiliation,  within  the  meaning  of  section 
1504  (with  or  without  exceptions),  is 
relevant,  unless  otherwise  provided  in 
these  or  other  regulations  or  specified 
by  the  Internal  Revenue  Service  by 
published  revenue  ruling  or  procedure. 
For  example,  S  1.1504-4(a)(2)  provides 
that  these  regulations  do  not  apply  to 


sections  382(1X5)  or  864  or  the 
regulations  thii^eunder. 

Ordinarily,  if  an  option  is  treated  as 
exercised  under  these  regulations,  it  is 
treated  as  exercised  only  for  purposes  of 
determining  the  value  of  the  stock  of  a 
corporation  owned  and  not  the  amount 
of  the  voting  power  owned.  Thus,  if  S,  a 
corporation,  has  only  one  class  of  stock 
outstanding,  all  of  which  is  owned  by  P, 
another  corporation,  P  generally  is 
treated  as  the  owner  of  all  the  voting 
power  of  S,  regardless  of  the  existence 
of  any  options.  The  existence  of  options 
on  S  sto^  may,  however,  affect  the 
value  of  the  S  stock  which  P  is 
determined  to  own.  Accordingly,  in 
general,  options  treated  as  exercised 
only  break  affiliation.  However,  where 
the  person  who  would  acquire  the  stock 
upon  exercise  of  the  option,  can,  prior  to 
exercise  of  the  option,  because  of  the 
existence  of  an  airangement  (either 
within  the  option  agreement  or  in  a 
related  agreement),  direct  the  vote  of 
stock  of  the  corporation,  the  proposed 
regulations  treat  the  option  as  exercised 
for  voting  power  as  well.  Thus,  options 
treated  as  exercised  may  create 
affiliation,  but  only  if  the  option  holder 
already  owns  at  least  80  percent  of  the 
voting  power  of  that  corporation  or  has 
indirect  voting  power  constituting  at 
least  80  percent  of  the  voting  power  of 
the  subsidiary. 

The  determination  of  whether  an 
option  is  treated  as  exercised  is  made 
only  on  specified  measurement  dates,  as 
defined  in  §  1.1504-4(c)(4).  The  proposed 
regulations  define  measurement  date 
generally  as  a  date  on  which  an  option 
is  issued  or  transferred,  or  on  which  a 
modification  takes  place  in  the  terms  of 
an  existing  option  or  the  underlying 
stock.  For  this  purpose,  a  modification  of 
the  terms  of  an  option  does  not  include 
insignificant  changes  [i.e.,  changes  that 
do  not  increase  the  likelihood  that  the 
option  will  be  exercised)  or  changes 
pursuant  to  the  terms  of  an  option  that 
are  intended  solely  to  prevent  dilution  of 
the  interests  of  the  option  holder.  For 
example,  if  the  stock  of  a  corporation  is 
split  two-for-one,  and  the  terms  of  an 
option  to  acquire  that  stock  include  an 
anti-dilution  provision  that 
automatically  entitles  the  holder  to 
acquire  twice  as  many  shares  of  the 
stock,  this  change  is  not  a  modification 
for  purposes  of  these  regulations  and, 
accordingly,  no  new  measurement  date 
is  created.  A  date  on  which  the  capital 
or  asset  structure  of  a  corporation 
changes  is  a  measurement  date  if  a 
principal  purpose  of  the  transaction 
resulting  in  the  change  is  to  increase  the 
likelihood  that  the  option  will  be 
exercised.  Generally,  a  date  on  which 
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an  option  is  transferred  (i)  between 
members  of  an  affiliated  group,  or  (ii) 
between  persons  none  of  which  are 
related  to  any  member  of  the  affiliated 
group  of  which  the  issuing  corporation  is 
a  member,  is  not  a  measurement  date. 

These  proposed  regulations  treat  an 
option  as  exercised  only  if,  on  a 
measurement  date,  (i)  it  could 
reasonably  be  anticipated  that,  but  for 
these  regulations,  the  issuance  of 
transfer  of  the  option,  in  lieu  of  the 
underlying  stock,  will  result  in  the 
elimination  of  a  substantial  amount  of 
federal  income  tax  liability,  and  (ii)  it  is 
reasonably  certain  that  the  option  will 
be  exercised. 

Elimination  of  a  Substantial  Amount  of 
Federal  Income  Tax  Liability 

The  proposed  regulations  do  not 
define  the  term  “elimination  of  a 
substantial  amount  of  federal  income 
tax  liability,"  but  provide  examples  of 
what  constitutes  elimination  of  federal 
income  tax  liability.  An  elimination  of 
tax  liability  includes  both  an  actual 
elimination  of  tax  liability  [e.g.,  the  use 
of  a  net  operating  loss  that  would 
otherwise  expire  unused)  and  the 
deferral  of  tax  liability.  Thus,  if  because 
of  the  sale  of  an  option  in  lieu  of  a  sale 
of  the  underlying  stock,  an  affiliated 
group  will  reduce  its  tax  liability  in  one 
year  but  will  suffer  a  corresponding 
increase  in  its  tax  liability  in  a  later 
year,  the  value  of  the  deferral 
constitutes  an  elimination  of  federal 
income  tax  liability. 

In  determining  whether  there  has  been 
an  elimination  of  federal  income  tax 
liability,  the  tax  liabilities  of  all  involved 
parties  (or  related  parties)  are 
considered.  For  example,  assume  that  P, 
S,  and  T  file  consolidated  returns.  P  has 
$1  million  in  net  operating  loss 
carryovers  that  expire  after  the  current 
year.  Neither  P  nor  T  is  expected  to  have 
any  taxable  income  or  loss  in  the 
current  year.  S  is  expected  to  generate 
approximately  $750,000  in  taxable 
income  in  the  current  year.  P  sells  an 
option  to  FC,  a  foreign  corporation,  to 
acquire  ail  the  S  stock.  FC  is  reasonably 
certain  to  exercise  the  option  at  the  end 
of  the  year.  Regardless  of  whether  P  and 
S  are  treated  as  affiliated  for  the  current 
year,  the  P  group  will  have  no  tax 
liability.  If  S  is  not  a  member  of  the  P 
group,  the  P  group  will  report  no  taxable 
income  and  S  will  report  $750,000  of 
taxable  income  on  its  separate  return. 
On  the  other  hand,  if  S  remains  a 
member  of  the  P  group,  the  tax  liability 
with  respect  to  $750,000  of  income  will 
be  eliminated  because  S’s  taxable 
income  will  be  offset  in  the  P 
consolidated  return,  rather  than  being 
taxable  in  S’s  separate  return. 


Accordingly,  if  the  option  is  not  treated 
as  exercised,  the  sale  of  the  option,  in 
lieu  of  the  sale  of  the  S  stock,  to  FC,  % 
would  result  in  an  elimination  of  federal 
income  tax  liability. 

An  elimination  of  federal  income  tax 
liability  does  not  exist  when  the  sale  of 
an  option  eliminates  tax  liability  for  one 
party  while  another  party  has  a 
corresponding  increase  in  tax  liability. 
For  example,  assume  P  and  S  file 
consolidated  returns.  P  is  expected  to 
have  substantial  income  in  the  future 
and  S  is  expected  to  have  losses  in  the 
future.  P  sells  an  option  to  X,  which  is 
also  expected  to  have  substantial 
income  in  the  future,  to  acquire  all  the  S 
stock.  If  the  option  is  disregarded,  P  will 
eliminate  its  tax  liability  by  using  S's 
current  losses  to  offset  its  income.  If  P 
had  sold  the  S  stock  to  X  in  lieu  of  the 
option,  X  and  S  could  file  consolidated 
returns  and  X  would  eliminate  its  tax 
liability  by  using  S's  current  losses  to 
offset  its  income.  Accordingly,  the  sale 
of  the  option  does  not  result  in  the 
elimination  of  tax  liability  and  therefore 
the  option  is  disregarded  in  determining 
the  affiliation  status  of  P  and  S. 

However,  if  X  had  expiring  net 
operating  loss  carryovers,  the  sale  of  the 
option  would  result  in  the  elimination  of 
tax  liability.  If  the  option  were  not 
treated  as  exercised,  the  sale  of  the 
option  would  enable  P  to  use  S’s  current 
losses  to  offiet  its  income  and  X  would 
use  its  expiring  losses  to  offiet  its 
income.  If  the  S  stock  were  sold,  S’s 
current  losses  would  not  be  available  to 
offset  P’s  income,  but  would  instead 
offset  X’s  income  and  X’s  carryovers 
would  expire  unused. 

The  proposed  regulations  set  forth  a 
facts  and  circumstances  test  for  what 
constitutes  a  substantial  amount  of 
federal  income  tax  liability.  Among  the 
factors  that  are  taken  into  account  in 
determining  if  there  has  been  an 
elimination  of  a  substantial  amount  of 
federal  income  tax  liability  is  the 
absolute  amount  of  the  elimination,  the 
relative  amount  of  the  elimination  (as 
compared  to  the  group’s  tax  liability 
without  the  elimination),  and  the  timing 
of  the  elimination.  For  example,  an 
elimination  of  $10,000  in  current  tax 
liability  may  be  substantial  for  one 
affiliated  group,  but  not  for  a  group  with 
a  much  greater  tax  liability.  In  addition, 
mere  deferral  of  tax  liability  may 
constitute  a  substantial  elimination  of 
federal  income  tax- liability.  Present 
value  concepts  will  be  used  to  make  this 
determination.  Thus,  an  elimination  of 
$250,000  in  tax  liability  in  year  1  and  an 
addition  to  tax  liability  of  $250,000  in 
year  5  may  constitute  a  substantial 
elimination  of  federal  income  tax 


liability,  after  taking  into  accoimt 
present  value  concepts. 

Reasonable  Certainty  of  Exercise 

An  option  is  considered  reasonably 
certain  to  be  exercised  only  if  a  strong 
probability  exists  that  the  option  will  be 
exercised.  The  determination  of  whether 
an  option  is  reasonably  certain  to  be 
exercised  depends  on  all  the  facts  and 
circumstances  on  a  measurement  date. 
For  example,  the  fact  that  the  fair 
market  value  of  the  underlying  stock  is 
greater  than  the  exercise  price  of  an 
option  on  a  measurement  date  may 
cause  the  option  to  be  treated  as 
reasonably  certain  to  be  exercised. 
However,  an  option  issued  at  the  start¬ 
up  of  a  venture,  the  exercise  of  which 
depends  on  the  outcome  of  true  business 
risks,  such  as  the  ultimate  success  of  the 
venture,  generally  will  be  treated  as  not 
reasonably  certain  to  be  exercised. 

The  proposed  regulations  provide 
objective  “safe  harbors”  which  treat 
qualifying  options  as  not  being 
reasonably  certain  to  be  exercised.  The 
first  safe  harbor  applies  to  an  option  to 
acquire  stock  that  must  be  exercised,  if 
at  all,  within  24  months  of  a 
measurement  date  and  that  has  an 
exercise  price  which  is  equal  to  or 
greater  than  90  percent  (or,  in  the  case 
of  an  option  to  sell  stock,  equal  to  or 
less  than  110  percent)  of  the  fair  market 
value  of  the  imderlying  stock  on  the 
measurement  date.  A  second  safe 
harbor  applies  to  an  option  to  acquire 
stock  if  the  terms  of  the  option  provide 
that  the  exercise  price  of  the  option  is 
equal  to  or  greater  than  (or,  in  the  case 
of  an  option  to  sell  stock,  equal  to  or 
less  than)  the  fair  market  value  of  the 
underlying  stock  on  the  exercise  date. 
The  safe  harbors  do  not  apply,  however 
if  (i)  the  option  provides  the  option 
holder  with  rights  ordinarily  afforded  to 
stockholders  [e.g.,  dividend  rights  or 
voting  rights),  (ii)  the  option  is  one  in  a 
series  of  options  owned  by  the  same  or 
related  persons  (unless  all  the  options  in 
the  series  satisfy  a  safe  harbor),  or  (iii) 
there  was  an  intention,  on  a 
measurement  date,  to  alter  the  value  of 
a  corporation,  after  the  measurement 
date,  by  any  means,  for  a  principal 
purpose  of  increasing  the  likelihood  that 
the  option  will  be  exercised. 

For  example,  if  P  sold  to  X  an  option 
to  acquire  S  stock,  the  exercise  price  of 
the  option  was  $125  per  share,  the  fair 
market  value  of  the  stock  was  $100  per 
share  when  the  option  was  sold,  and  the 
option  was  exercisable  in  24  months,  the 
option  generally  would  satisfy  the  safe 
harbor  and  therefore  would  not  be 
treated  as  reasonably  certain  to  be 
exercised.  However,  if  it  was  intended 


Federal  Register  /  Vol.  57,  Na  41  /  Monday,  March  2,  1992  /  Proposed  Rules 


7343 


that,  after  the  sale  of  the  option.  P  would 
contribute  cash  to  S  to  increase  the 
likelihood  that  the  option  will  be 
exercised,  the  safe  harbor  will  not 
^  apply. 

The  safe  harbors  do  not  apply  to  any 
option  that  in  form  satisfies  the  terms  of 
a  safe  harbor,  but  that  in  substance  does 
not.  Thus,  for  example,  the  safe  harbors 
do  not  apply  if  another  agreement 
(whether  express  or  implied)  exists,  and, 
as  a  result,  the  terms  of  the  option,  as 
modified  by  such  agreement,  do  not 
satisfy  the  safe  harbors. 

Options  which  do  not  satisfy  the  safe 
harbors,  or  for  which  a  safe  harbor  does 
not  exist,  may  still  be  disregarded  under 
the  facts  and  circumstances  test. 
Notwithstanding  that  an  option  is 
disregarded  on  one  measurement  date 
under  either  the  safe  harbors  or  the  facts 
and  circumstances  test,  the  option  may 
be  treated  as  exercised  on  a  subsequent 
measurement  date  if  the  safe  harbors 
and  facts  and  circumstances  test  are  no 
longer  satisfied.  No  special  safe  harbor 
has  been  provided  for  convertible 
obligations.  The  Service  invites 
comments  regarding  a  safe  harbor  for 
convertible  obligations  which  would  be 
consistent  with  the  safe  harbors 
provided  for  other  options. 

Effective  Date 

These  proposed  regulations  are 
proposed  to  apply,  generally,  to  options 
with  a  measurement  date  on  or  after 
February  28, 1992.  These  regulations  do 
not  apply  to  options  issued  prior  to 
February  28, 1992  which  have  a 
measurement  date  on  or  after  February 
28, 1992,  if  the  measurement  date  for  the 
option  occurs  solely  because  of  a 
modification  in  the  terms  of  the  option 
pursuant  to  the  terms  of  the  option  as  it 
existed  on  February  28, 1992. 

No  inference  is  intended  that  options 
with  no  measurement  date  on  or  after 
February  28, 1992  are  to  be  disregarded 
for  purposes  of  determining  affiliation. 

In  this  regard,  the  Service  may  apply 
substance  over  form  principles  in 
determining  whether  options  will  be 
treated  as  stock  or  as  exercised  in 
appropriate  circumstances.  See,  e.g., 

Kev.  Rul.  82-150, 1982-2  C.B.  110, 
(corporation  that  acquires,  for  a 
purchase  price  of  $70,000x,  an  option, 
with  an  exercise  price  of  $30.000x,  to 
acquire  stock  worth  $100,000x  treated  as 
the  actual  owner  of  the  stock)  and  Rev. 
Rul.  83-98, 1983-2  C.B.  40  (adjustable 
rate  convertible  notes  worth  $600  at 
maturity  that  are  convertible  into  stock 
currently  worth  $1000  are  treated  as 
stock  because  of  the  high  probability  of 
conversion  into  stock). 


Simplification  Measures 

The  Service  welcomes  comments  and 
suggestions  on  ways  to  reduce  the 
complexity  of  the  proposed  regulations, 
consistent  with  the  legislative  intent  of 
section  1504(a)(5).  The  Service 
especially  encourages  comments 
concerning  the  safe  harbors,  as  well  as 
suggestions  for  additional  safe  harbors 
and  de  minimis  rules,  which  both 
substantially  further  the  intent  of 
Congress  and  significantly  reduce  the 
administrative  burden  on  taxpayers  and 
the  Service. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  A  Regulatory  Flexibility 
Analysis  is  therefore  not  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety. 

Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  April  14, 1992,  at  10  a.m. 
must  be  received  by  March  13, 1992.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Kenneth  E. 
Cohen  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate),  Internal  Revenue 
Service.  However,  other  personnel  fix)m 
the  Service  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.1S04-0 
through  1.1304-4 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulati(»» 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  Sec.  7805,  68A  Stat.  917;  26 
U.S.C.  7805;  26  U.S.C.  6038  and  26  U.S.C. 

6038A  •  *  *  Section  1.1304-4  also  issued 

under  28  U.S.C.  1504(a)(5).  *  *  * 

Par.  2.  Section  1.1504-0  is  added  to 
read  as  follows: 

§  1.1S04-0  Outline  of  provisions. 

In  order  to  facilitate  the  use  of 
§§  1.504-1  through  1.1504-4,  this  section 
lists  the  captions  contained  in  §§  1.1504- 
1  through  1.1504-4. 

§  1.1504-1  Definitions. 

§  1.1504-2  [Reserved]. 

$  1.1504-3  (Reserved). 

5  1.1504-4  Treatment  of  warrants,  options, 
convertible  obligations,  and  other  similar 
interests. 

(a)  Introduction. 

(1)  General  rule. 

(2)  Exception. 

(b)  Options  not  treated  as  slock  or  as 
exercised. 

(1)  General  rule. 

(2)  Options  treated  as  exercised. 

(i)  In  general. 

(ii)  Effect  of  treating  option  as  exercised. 

(iii)  Valuation. 

(3)  Example. 

(c)  Definitions. 

(1)  Issuing  corporation. 

(2)  Related  or  sequential  option. 

(3)  Related  persons. 

(4)  Measurement  date. 

(i)  General  rule. 

(ii)  Issuances,  transfers,  or  modiHcalions 
not  treated  as  measurement  dates. 

(iii)  Transactions  increasing  likelihood  of 
exercise. 

(iv)  Measurement  date  for  related  or 
sequential  options. 

(v)  Example. 

(5)  In-the-money. 

(d)  Options. 

(1)  Instruments  treated  as  options. 

(2)  Instruments  generally  not  treated  as 
options. 

(i)  Options  on  section  1504(a)(4)  stock. 

(ii)  Publicly  traded  options. 

(iii)  Stock  purchase  agreements. 

(iv)  Escrow,  pledge,  or  other  security 
agreements. 

(v)  Stock  appreciation  rights,  warrants, 
stock  options,  phantom  stock,  and 
similar  arrangements. 

(vi)  Options  granted  in  connection  with  a 
loan. 

(vii)  Other  enumerated  instniments. 

(e)  Elimination  of  federal  income  tax 
liability. 

(f)  Substantial  amount  of  federal  income 
tax  liability. 

(g)  Reasonable  certainty  of  exercise. 

(1)  Generally. 

(i)  Purdiase  price. 

(ii)  In-the  money  option. 
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(iii)  Not  in-the-money  option. 

(ivj  Exerr^ise  price. 

(v)  Time  of  exercise. 

(vi)  Related  or  sequential  options. 

(vii)  Stockholder  rights. 

(viii)  Restrictive  covenants. 

(ix)  Intention  to  alter  value. 

(x]  Contingencies. 

(2)  Safe  harbors. 

(i)  Options  to  acquire  stock. 

(ii)  Options  to  sell  stock. 

(iii)  Options  exercisable  at  fair  market 
value. 

(iv)  Exceptions. 

(v)  Failure  to  satisfy  safe  harbor. 

(h)  Examples. 

(i)  Effective  date. 

Par.  3.  New  §§  1.1504-2  and  1.1504-3 
are  added  and  reserved  and  a  new 
§  1.1504-4  is  added  to  read  as  follows: 

§  1.1504-2  [Reserved]. 

§1.1504-3  [Reserved]. 

§  1.1504-4  Treatment  of  warrants, 
options,  convertible  obligations,  and  other 
similar  interests. 

(a)  Introduction — (1)  General  rule. 

This  section  provides  regulations  under 
section  1504(a)(5)  (A)  and  (B)  regarding 
the  circumstances  in  which  warrants, 
options,  obligations  convertible  into 
stock,  and  other  similar  interests  are 
treated  as  exercised  for  purposes  of 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group.  Except  as 
otherwise  provided  in  this  section  or 
another  section  of  the  Income  Tax 
Regulations  or  specified  by  the  Internal 
Revenue  Service  by  published  revenue 
rulirig  or  procedure,  this  section  applies 
to  all  provisions  under  the  Internal 
Revenue  Code  and  the  regulations  to 
which  affiliation  within  the  meaning  of 
section  1504  (with  or  without  the 
exceptions  thereto]  is  relevant. 

(2)  Exception.  This  section  does  not 
apply  to  sections  382  (1)(5)  or  864  or  to 
the  regulations  thereunder. 

(b)  Options  not  treated  as  stock  or  as 
exercised — (1)  General  rule.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  an  option  is  not  considered 
either  as  stock  or  as  exercised.  Thus, 
options  are  disregarded  in  determining 
w'hether  a  corporation  is  a  member  of  an 
affiliated  group  unless  they  are 
described  in  paragraph  (b)(2)  of  this 
section. 

(2)  Options  treated  as  exercised — (i) 

In  general.  Solely  for  purposes  of 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group,  an  option 
is  treated  as  exercised  if,  on  a 
measurement  date  with  respect  to  such 
option — 

(A)  It  could  reasonably  be  anticipated 
that,  if  not  for  this  section,  the  issuance 
or  transfer  of  the  option  in  lieu  of  the 
issuance  or  transfer  of  the  underlying 


stock  will  result  in  the  elimination  of  a 
substantial  amount  of  federal  income 
tax  liability  (as  described  in  paragraph 
(e)  and  (f)  of  this  section);  and 

(B)  It  is  reasonably  certain  that  the 
option  will  be  exercised  (as  described  in 
paragraph  (g)  of  this  section). 

(ii)  Effect  of  treating  option  as 
exercised.  If  an  option  is  treated  as 
exercised,  it — 

(A)  Is  treated  as  exercised  for 
purposes  of  determining  the  relative 
percentages  of  the  value  of  stock  owned 
by  the  holder  and  other  parties;  and 

(B)  It  is  treated  as  exercised  for 
purposes  of  determining  the  relative 
percentages  of  the  voting  power  of  stock 
owned  by  the  option  holder  and  other 
parties  only  if,  under  all  the  facts  and 
circumstances,  the  person  who  would 
acquire  the  stock  upon  exercise  of  the 
option,  or  a  related  person,  can,  prior  to 
exercise  of  the  option,  because  of  the 
existence  of  an  arrangement  (either 
within  the  option  agreement  or  in  a 
related  agreement),  direct  the  vote  of 
stock  of  the  corporation. 

(iii)  Valuation.  For  purposes  of  section 
1504(a)(2](B]  and  this  section,  in 
determining  the  percentage  of  the  value 
of  stock  owned,  all  shares  of  stock 
within  a  single  class  are  considered  to 
have  the  same  value.  Thus,  control 
premiums  and  minority  and  blockage 
discounts  within  a  single  class  are  not  to 
be  taken  into  account. 

(3)  Example.  The  provisions  of 
paragraph  (b)(2)  of  this  section  may  be 
illustrated  by  the  following  example: 

Example,  (i)  Corporation  P  owns  ail  100 
shares  of  the  common  stock  of  Corporation  S, 
the  only  class  of  S  stock  outstanding.  Each 
share  of  S  stock  has  a  fair  market  value  of 
$10  and  has  one  vote.  On  June  30, 1992,  P 
issues  to  Corporation  X  an  option  to  acquire 
80  shares  of  the  S  stock  from  P.  There  is  no 
voting  agreement  within  the  meaning  of 
paragraph  (b)(2)(ii)(B)  of  this  section. 

(ii)  If,  under  the  provisions  of  this  section, 
the  option  is  treated  as  exercised,  then,  solely 
for  purposes  of  determining  affiliation,  P  is 
treated  as  owning  only  20  percent  of  the 
value  of  the  outstanding  S  stock  and  X  is 
treated  as  owing  the  remaining  80  percent  of 
the  value  of  the  S  stock.  P  is  still  treated  as 
owning  all  of  the  voting  power  of  S. 
Accordingly,  because  P  is  treated  as  owning 
less  than  80  percent  of  the  value  of  the 
outstanding  S  stock,  P  and  S  are  no  longer 
affiliated.  However,  because  X  is  not  treated 
as  owning  money  of  the  voting  power  of  S,  X 
and  S  are  also  not  affiliated. 

(c)  Definitions.  For  purposes  of  this 
section)  (1)  Issuing  corporation.  Issuing 
corporation  means  the  corporation 
whose  stock  is  subject  to  an  option. 

(2)  Related  or  sequential  option. 
Related  or  sequential  option  means  an 
option  that  is  one  of  a  series  of  options 
issued  to  the  same  or  related  persons. 


For  purposes  of  this  section,  any  options 
issued  to  the  same  person  or  related 
persons  within  a  two  year  period  are 
presumed  to  be  part  of  a  series  of 
options.  This  presumption  may  be 
rebutted  if  the  facts  and  circumstances 
clearly  establish  that  the  options  are  not 
part  of  a  series  of  options.  Any  options 
issued  to  the  same  person  or  related 
persons  more  than  2  years  apart  are 
presumed  not  to  be  part  of  a  series  of 
options.  This  presumption  may  be 
rebutted  if  the  facts  and  circumstances 
clearly  establish  that  the  options  are 
part  of  a  series  of  options. 

(3)  Related  persons.  Persons  are 
related  if  they  are  related  within  the 
meaning  of  section  267(b)  or  707(b)(1). 
substituting  “10  percent"  for  “50 
percent"  wherever  it  appears. 

(4)  Measurement  date — (i)  General 
rule.  Measurement  date  means  a  date 
on  which  an  option  is  issued  or 
transferred  or  on  which  the  terms  of  an 
existing  option  or  the  underlying  stock 
are  modified. 

(ii)  Issuances,  transfers,  or 
modifications  not  treated  as 
measurement  dates.  Except  where  used 
as  a  device  to  avoid  the  application  of 
section  1504  and  this  section,  a 
measurement  date  does  not  include  a 
date  on  which — 

(A)  An  option  is  issued  or  transferred 
by  gift,  at  death,  or  between  spouses  or 
former  spouses  under  section  1041; 

(B)  An  option  is  issued  or 
transferred — (1)  Between  members  of  an 
affiliated  group  (determined  with  the 
exceptions  in  section  1504(b)  and 
without  the  application  of  this  section], 
or 

[2]  Between  persons  none  of  which  is 
related  to  any  member  of  the  affiliated 
group  (determined  without  the 
exceptions  in  section  1504(b)  and 
without  the  application  of  this  section), 
if  any,  of  which  the  issuing  corporation 
is  a  member; 

(C)  An  adjustment  occurs  in  the  terms 
or  pursuant  to  the  terms  of  an  option  or 
the  underlying  stock  that  is  insignificant 
(/.e.,  a  change  that  does  not  increase  the 
likelihood  that  the  option  will  be 
exercised);  or 

(D)  A  change  occurs  in  the  exercise 
price  of  an  option  or  in  the  number  of 
shares  which  may  be  issued  or 
transferred  pursuant  to  the  option  as 
determined  by  a  bona  fide,  reasonable, 
adjustment  formula  which  has  the  e^ect 
of  preventing  dilution  of  the  interests  of 
the  holders  of  the  options. 

(iii)  Transactions  increasing 
likelihood  of  exercise.  A  measurement 
date  also  includes  any  date  on  which — 

(A)  the  capital  structure  of  the  issuing 
corporation  is  changed,  or 
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(B)  The  fair  market  value  of  the  stock 
of  the  issuing  corporation  is  altered 
through  a  transfer  of  assets  to  or  from 
the  issuing  corporation  (other  than 
regular,  ordinary  dividends)  or  by  any 
other  means. 

if  the  change  or  alteration  referred  to  in 
paragraph  (c)(4)(iii)  (A)  or  (B)  of  this 
section  is  made  for  a  principal  purpose 
of  increasing  the  likelihood  that  an 
option  will  be  exercised. 

(iv)  Measurement  date  for  related  or 
sequential  options.  In  the  case  of  related 
or  sequential  options,  a  measurement 
date  for  any  of  the  options  constitutes  a 
measurement  date  for  all  of  the 
outstanding  related  or  sequential 
options  issued  on  or  prior  to  the 
measurement  date. 

(v)  Example.  The  provisions  of 
paragraph  [c)(4)(iv)  of  this  section  may 
be  illustrated  by  the  following  example. 

Example,  (i)  Corporation  P  owns  all  80 
shares  of  the  common  stock  of  Corporation  S, 
the  only  class  of  S  stock  outstanding.  On 
January  1, 1992,  S  issues  a  warrant, 
exercisable  within  3  years,  to  U,  an  unrelated 
corporation,  to  acquire  10  newly  issued 
shares  of  S  common  stock.  On  July  1, 1992,  S 
issues  a  second  warrant  to  U  to  acquire  10 
additional  newly  issued  shares  of  S  common 
stock.  On  January  1, 1893,  S  issues  a  third 
warrant  to  T,  a  wholly  owned  subsidiary  of 
U,  to  acquire  10  newly  issued  shares  of  S 
common  stock.  Assume  that  the  facta  and 
circumstances  do  not  clearly  establish  that 
the  options  are  not  part  of  a  series  of  options. 

(ii)  January  1, 1992,  July  1, 1992,  and 
January  1, 1993,  constitute  measurement 
dates  for  the  hrst  warrant,  the  second 
warrant,  and  the  third  warrant,  respectively, 
because  the  warrants  were  issued  on  those 
dates. 

(iii)  Because  the  first  and  second  warrants 
were  issued  within  two  years  of  each  other, 
and  both  warrants  were  issued  to  U,  the 
warrants  constitute  related  or  sequential 
options.  Accordingly,  July  1, 1992,  constitutes 
a  measurement  date  for  die  hrst  warrant  as 
well  as  for  the  second  warrant. 

(iv)  Because  the  first,  second,  and  third 
warrants  were  all  issued  witliin  two  years  of 
each  other,  and  were  all  issued  to  the  same  or 
related  persons,  the  warrants  constitute 
related  or  sequential  options.  Accordingly, 
January  1, 1993,  constitutes  a  measurement 
date  for  the  first  and  second  warrants,  as 
well  as  for  the  third  warrant. 

(5)  In-the-money.  In-the-money  means 
the  exercise  price  of  the  option  is  less 
than  (or  in  the  case  of  an  option  to  sell 
stock,  greater  than)  the  fair  market  value 
of  the  underlying  stock. 

(d)  Options — (1)  Instruments  treated 
as  options.  For  purposes  of  this  section, 
except  to  the  extent  otherwise  provided 
in  this  paragraph  (d),  the  following  are 
treated  as  options: 

(i)  A  call  option,  warrant,  convertible 
obligation,  put  option,  or  any  other 
instrument  that  provides  for  the  right  to 
issue  or  transfer  stock;  and 


(ii)  Any  other  instrument  or  right 
(except  for  stock  itself)  pursuant  to 
which  the  holder  may  share  in  the 
growth  of  the  issuing  corporation  [e.g.,  a 
cash  settlement  option  or  an  option  on 
an  option). 

(2)  Instruments  generally  not  treated 
as  options.  For  purposes  of  this  section, 
provided  they  are  not  used  as  a  device 
to  avoid  the  application  of  section  1304 
and  this  section,  the  following  will  not 
be  treated  as  options: 

(i)  Options  on  section  1504(a)(4)  stock. 
Options  on  stock  described  in  section 
1504(a)(4); 

(ii)  Publicly  traded  options.  Options 
traded  on  (or  subject  to  the  rules  of)  a 
qualihed  board  or  exchange  as  defined 
in  section  1256(g)(7),  or  on  any  other 
exchange,  board  of  trade,  or  market 
specified  by  the  Internal  Revenue 
Service  in  the  Internal  Revenue  Bulletin; 

(iii)  Stock  purchase  agreements.  Stock 
purchase  agreements  in  which  the 
parties'  obligations  to  complete  the 
transaction  are  subject  only  to 
reasonable  closing  conditions; 

(iv)  Escrow,  pledge,  or  other  security 
agreements.  A^eements  for  holding 
stock  in  escrow  or  under  a  pledge  or 
other  security  agreement  that  are  part  of 
a  typical  commercial  transaction  and 
that  are  subject  to  customary 
commercial  conditions; 

(v)  Stock  appreciation  rights, 
warrants,  stock  options,  phantom  stock, 
and  similar  arrangements.  Stock 
appreciation  rights,  warrants,  stock 
options,  phantom  stock,  or  other  similar 
arrangements  provided  to  employees, 
directors,  or  independent  contractors  as 
compensation  (which  is  not  excessive 
by  reference  to  services  performed)  and 
which — 

(A)  Are  nontransferable  within  the 
meaning  of  §  1.83-3(d),  and 

(B)  Do  not  have  a  readily 
ascertainable  fair  market  value  as 
defined  in  §  1.83-7(b)  on  the 
measurement  date. 

If  the  stock  appreciation  rights, 
warrants,  stock  options,  phantom  stock, 
or  other  similar  arrangements  become 
transferable,  this  paragraph  (d)(2)(v) 
ceases  to  apply; 

(vi)  Options  granted  in  connection 
with  a  loan.  Options  granted  in 
connection  with  a  loan  if  the  lender  is 
actively  and  regrilarly  engaged  in  the 
business  of  lending  and  are  issued  in 
connection  with  a  loan  that  is 
commercially  reasonable;  and 

(vii)  Other  enumerated  instruments. 
Amy  other  instruments  specified  by  the 
Internal  Revenue  Service  in  the  Internal 

•Revenue  Bulletin. 

(e)  Elimination  of  federal  income  tax 
liability.  For  purposes  of  this  section. 


the  elimination  of  federal  income  tax 
liability  includes  the  elimination  or 
deferral  of  federal  income  tax  liability. 

In  determining  whether  there  is  an 
elimination  of  federal  income  tax 
liability,  the  tax  consequences  to  all 
involved  parties  are  considered. 
Examples  of  elimination  of  federal 
income  tax  liability  include  the  use  of  a 
loss  or  deduction  that  would  not 
otherwise  be  utilized,  the  acceleration  of 
a  loss  or  deduction  to  a  year  earlier  than 
the  year  in  which  the  loss  or  deduction 
would  otherwise  be  utilized,  the  deferral 
of  gain  or  income  to  a  year  later  than  the 
year  in  which  the  gain  or  income  would 
otherwise  be  reported,  and  the 
acceleration  of  gain  or  income  to  a  year 
earlier  than  the  year  in  which  the  gain  or 
income  would  otherwise  be  reported,  if 
such  gain  or  income  would  otherwise  be 
reported,  if  such  gain  or  income  is  offset 
by  a  net  operating  loss  or  net  capital 
loss  that  would  otherwise  expire 
unused.  The  elimination  of  federal 
income  tax  liability  does  not  include  the 
deferral  of  gain  with  respect  to  the  stock 
subject  to  the  option  that  would  be 
recognized  if  such  stock  were  sold  on  a 
measurement  date. 

(f)  Substantial  amount  of  federal 
income  tax  liability.  The  determination 
of  what  constitutes  a  substantial  amount 
of  federal  income  tax  liability  is  based 
on  all  the  facts  and  circumstances, 
including  the  absolute  amount  of  the 
elimination,  the  amount  of  the 
elimination  relative  to  overall  tax 
liability,  and  the  timing  of  items  of 
income  and  deductions,  taking  into 
account  present  value  concepts. 

(g)  Reasonable  certainty  of  exercise — 
(1)  Generally.  The  determination  of 
whether,  as  of  a  measurement  date,  an 
option  is  reasonably  certain  to  be 
exercised  is  based  on  all  the  facts  and 
circumstances,  including: 

(i)  Purchase  price.  The  purchase  price 
of  the  option  in  absolute  terms  and  in 
relation  to  the  fair  market  value  of  the 
stock  or  the  exercise  price  of  the  option; 

(ii)  In-the-money  option.  Whether  and 
to  what  extent  the  option  is  in-the- 
money  on  the  measuremnt  date; 

(iii)  Not  in-the-money  option.  If  the 
option  is  not  in-the-money  on  the 
measurement  date,  the  amoimt  or 
percentage  by  which  the  exercise  price 
of  the  option  is  greater  than  (or  in  the 
case  of  an  option  to  sell  stock,  is  less 
than)  the  fair  market  value  of  the 
underlying  stock; 

(iv)  Exercise  price.  Whether  the 
exercise  price  of  the  option  is  fixed  or 
fluctuates  depending  on  the  earnings, 
value,  or  other  indication  of  economic 
performance  of  the  issuing  corporation; 
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(vj  Time  of  exercise.  The  time  at 
which,  or  the  period  of  time  during 
which,  the  option  can  be  exercised; 

(vi)  Related  or  sequential  options. 
Whether  the  option  is  one  in  a  series  of 
related  or  sequential  options: 

(vii)  Stockholder  rights.  TTie  existence 
of  an  arrangement  (either  within  the 
option  agreement  or  in  a  related 
agreement)  that,  directly  or  indirectly, 
affords  managerial  or  economic  rights  in 
the  issuing  corporation  that  ordinarily 
would  be  a^orded  to  owners  of  the 
issuing  corporation's  stock  {e.g.,  voting 
rights,  dividend  rights,  or  rights  to 
proceeds  on  liquidation)  to — 

(A)  The  person  who  would  acquire  the 
stock  upon  exercise  of  the  option;  or 

(B)  A  person  related  to  such  person: 

(viii)  Restrictive  covenants.  The 

existence  of  restrictive  covenants  or 
similar  arrangements  (either  within  the 
option  agreement  or  in  a  related 
agreement)  that,  directly  or  indirectly, 
prevent  or  limit  the  ability  of  the  issuing 
corporation  to  undertake  certain 
activities  while  the  option  is  outstanding 
[e.g.,  covenants  limiting  the  payment  of 
dividends  or  borrowing  funds); 

(ix)  Intention  to  alter  value.  Whether 
it  was  intended  that  through  a  change  in 
the  capital  structure  of  the  issuing 
corporation  or  a  transfer  of  assets  to  or 
from  the  issuing  corporation  (other  than 
regular,  ordinary  dividends)  or  by  any 
other  means,  the  fair  market  value  of  the 
stock  of  the  issuing  corporation  would 
be  altered  for  a  principal  purpose  of 
increasing  the  likelihc^  that  the  option 
would  be  exercised;  and 

(x)  Contingencies.  Any  contingency 
(other  than  the  mere  passage  of  time)  to 
which  the  exercise  of  the  option  is 
subject  [e.g..  a  public  offering  of  the 
issuing  corporation's  stock  or  reaching  a 
certain  level  of  earnings). 

(2)  Safe  harbors — (i)  Options  to 
acquire  stock.  Except  as  provided  in 
paragraph  (g)(2)(iv)  of  this  section,  an 
option  to  acquire  stock  will  not  be 
considered  reasonably  certain,  as  of  a 
measurement  date,  to  be  exercised  if— 

(A)  The  option  must  be  exercised  no 
more  than  24  months  after  the 
measurement  date  and  the  exercise 
price  is  equal  to  or  greater  than  90 
percent  of  the  fair  mariket  value  of  the 
underlying  stock  on  the  measurement 
date;  or 

(B)  The  terms  of  the  option  provided 
that  the  exercise  price  of  the  option  is 
equal  to  or  greater  than  the  fair  market 
value  of  the  imdeiiying  stock  on  the 
exercise  date. 

(ii)  Options  to  sell  stock.  Except  as 
provid^  in  paragraph  (g)(2)(iv)  of  this 
section,  an  option  to  sell  sto^  will  not 
be  considered  reasonably  certain,  as  of 
a  measurement  date,  to  1^  exercised  if — 


(A)  The  option  must  be  exercised  no 
more  than  24  months  after  the 
measurement  date  and  the  exercise 
price  is  equal  to  or  less  than  110  percent 
of  the  fair  market  value  of  the 
underlying  stock  on  the  measurement 
date:  or 

(B)  The  terms  of  the  option  provide 
that  the  exercise  price  of  the  option  is 
equal  to  or  less  than  the  fair  market 
value  of  the  underlying  stock  on  the 
exercise  date. 

(hi)  Options  exercisable  at  fair 
market  value.  For  purposes  of 
paragraphs  (g)(2)(i)(B)  and  (g)(2)(ii)(B)  of 
this  section,  an  option  whose  exercise 
price  is  determined  by  a  formula  will  be 
considered  to  have  an  exncise  price 
equal  to  the  fair  market  value  of  the 
underlying  stock  on  the  exercise  date  if 
the  formula  is  agreed  upon  by  the 
parties  when  the  option  is  issued  in  a 
bona  ffde  attempt  to  arrive  at  fair 
market  value  on  the  exercise  date  and  is 
to  be  applied  based  upon  the  facts  in 
existence  on  the  exercise  date. 

(iv)  Exceptions.  The  safe  harbors  of 
this  paragraph  (g)(2)  will  not  apply  if — 

(A)  An  arrangement  exists  that 
provides  the  holder  with  stockholder 
rights  described  in  paragraph  (g)(l)(vh  j 
of  this  section  (except  for  rights  arising 
upon  a  default  under  the  option  or  a 
related  agreement); 

(B)  It  is  intended  that  through  a 
change  in  the  capital  structure  of  the 
issuing  corporation  or  a  transfer  of 
assets  to  or  from  the  issuing  corporation 
(other  than  regular,  ordinary  dividends) 
or  by  any  other  means,  the  fair  market 
value  of  the  stock  of  the  issuing 
corporation  would  be  altered  for  a 
principal  purpose  of  increasing  the 
likelihood  that  the  option  would  be 
exercised;  or 

(C)  The  option  is  one  in  a  series  of 
related  or  sequential  options,  unless  all 
such  options  satisfy  paragraph  (g)(2)  (i) 
or  (ii)  of  this  section. 

(v)  Failure  to  satisfy  safe  harbor. 
Failure  of  an  option  to  satisfy  one  of  the 
safe  harbors  of  this  paragraph  (g)(2) 
does  not  affect  the  determination  of 
whether  an  option  is  treated  as 
reasonably  certain  to  be  exercised. 

(h)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples.  These  examples 
assume  diat  the  measurement  dates  set 
forth  in  the  examples  are  the  only 
measurement  dates  that  have  taken 
place  or  will  take  place. 

Example  1.  (i)  P  is  the  commcm  parent  of 
consolidated  group,  consisting  of  P.  S,  and  T- 
P  owns  all  100  shares  of  S’s  only  Class  of 
stock,  which  is  voting  common  stock.  P  also 
owns  all  the  stock  of  T.  On  June  30, 1992. 
when  die  fair  market  value  oi  the  S  stock  is 
$40  per  share.  P  sells  to  U.  an  unrelated 


corporation,  an  option  to  acquire  40  ^ares  of 
the  S  stock  that  P  owns  at  an  exercise  price 
of  $30  per  share,  exercisable  at  any  time 
within  3  years  after  the  granting  of  the  option. 
S  has  had  substantial  losses  for  5  consecutive 
years  while  P  and  T  have  had  substantial 
income  during  the  same  period.  Because  P.  S. 
and  T  have  l^n  filing  consolidated  returns. 

P  and  T  have  been  able  to  use  all  S's  losses 
to  offset  their  income.  It  is  anticripated  that  P. 
S.  and  T  vrill  continue  their  earnings  histories 
for  several  more  years.  On  July  31, 1992,  S 
declares  and  pays  a  dividend  of  $1  per  share 
loP. 

(ii)  If,  P.  S.  and  T  continue  to  hie 
consolidated  returns  after  June  30, 1992,  it 
could  reasonably  be  anticipated  that  the  P 
group  would  eliminate  a  substantial  amount 
of  federal  income  tax  liability  by  using  S's 
future  losses  in  its  consolidated  returns. 
Furthermore,  based  on  the  difference 
between  the  exercise  price  of  the  option  and 
the  fair  market  value  of  the  S  stock,  it  is 
reasonably  certain,  on  June  30. 1992.  a 
measurement  date,  that  the  option  will  be 
exercised.  Therefore,  the  option  held  by  U  is 
treated  as  exercised.  As  a  result  for  purposes 
of  determining  whether  P  and  S  are  affiliated. 
P  is  treated  as  owning  only  60  percent  of  the 
value  of  outstanding  shares  of  S  stock  and  U 
is  treated  as  owning  the  remaining  40 
percent  P  is  still  treated  as  owning  100 
percent  of  the  voting  power.  Because 
members  of  the  P  group  are  no  longer  treated 
as  owning  stock  possessing  80  percent  of  the 
total  value  of  the  S  stock  as  of  June  30. 1902. 

S  is  no  longer  a  member  erf  the  P  group. 
/Vdditicmally,  P  is  not  entitled  to  a  100  percent 
dividends  received  deduction  under  section 
243(a)(3)  because  P  and  S  are  also  treated  as 
not  af^ated  for  purposes  of  section  243.  P  is 
only  entitled  to  an  80  percent  dividends 
received  deduction  under  section  243(c). 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1  except  that  the  option  gives  U  the 
right  to  acquire  all  100  shares  of  the  S  stock, 
and  U  is  the  common  parent  of  a 
consolidated  group,  llie  U  group  has  had 
substantial  income  fmr  5  consecutive  years 
and  it  is  anticipated  that  the  U  group  will 
continue  its  earnings  history  for  several  more 
years. 

(ii)  If  P  sold  the  S  stock,  in  lieu  of  the 
option,  to  U,  S  would  become  a  member  of 
the  U  group.  Because  the  U  group  files 
consolidated  returns,  if  P  sold  the  S  stock  to 
U.  U  would  be  able  to  use  S’s  future  losses  to 
offset  future  income  of  other  members  of  the 
U  group.  When  viewing  the  transaction  for 
the  effect  on  all  parties,  the  sale  of  the  option, 
in  lieu  of  die  underlying  S  stock,  does  not 
result  in  die  elimination  of  federal  income  tax 
liabihty  because  S’s  losses  would  be  used  to 
offset  the  income  of  members  of  either  the  P 
or  U  ^up.  Accordingly,  the  option  is 
disregarded  and  S  remains  a  member  of  the  P 
group. 

Example  3.  (i)  P  is  the  common  parent  of  a 
consolidated  group,  consisting  of  P  and  S.  P 
owns  90  of  the  100  outstanding  shares  of  S's 
only  class  of  stock,  whidi  is  voting  common 
sto^,  and  U,  an  unrelated  coiporadon,  owns 
the  remaining  10  ^ares.  On  August  31, 1002. 
when  the  fak  market  value  of  the  S  stock  is 
$100  per  share.  P  sells  a  call  optiem  to  U 
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which  entities  U  to  purchase  20  shares  of  S 
stock  from  P,  at  any  time  before  August  31. 
1993,  at  an  exercise  price  of  $115  per  share, 
the  call  option  does  not  provide  U  with  any 
voting  rights,  dividend  rights,  or  any  other 
managerial  or  economic  rights  ordinarily 
afforded  to  owners  of  the  S  stock.  There  is  no 
intention  on  August  31, 1992,  to  alter  the 
value  of  S  to  increase  the  likelihood  of  the 
exercise  of  the  call  option. 

(ii)  Because  the  exercise  price  of  the  call 
option  is  equal  to  or  greater  than  90  percent 
of  the  fair  market  value  of  the  S  stock  on 
August  31, 1992,  a  measurement  date,  the 
option  must  be  exercised,  if  at  all,  within  24 
months  of  the  measurement  date,  and  none  of 
the  items  described  in  paragraph  (g)(2](iv)  of 
this  section  which  preclude  application  of  the 
safe  harbor  are  present,  the  safe  harbor  of 
paragraph  (gK2)(i)  of  this  section  applies  and 
the  call  option  is  treated  as  if  it  is  not 
reasonably  certain  to  be  exercised. 

Therefore,  regardless  of  whether  the 
continued  affiliation  of  P  and  S  would  result 
in  the  elimination  of  a  substantial  amount  of 
federal  income  tax  liability,  the  call  option  is 
disregarded  in  determining  whether  S 
remains  a  member  of  the  P  group. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3  except  that  the  call  option  gives  U 
the  right  to  vote  similar  to  that  of  a 
shareholder. 

(ii)  Under  paragraph  (g)(2)(iv}  of  this 
section,  the  safe  harbor  of  paragraph  (g)(2)(i) 
of  this  section  does  not  apply  because  the 
call  option  entitles  U  to  voting  rights 
equivalent  to  that  of  a  shareholder. 
Accordingly,  all  of  the  facts  and 
circumstances  surrounding  the  sale  of  the  call 
option  must  be  taken  into  consideration  in 
determining  whether  it  is  reasonably  certain 
that  the  call  option  will  be  exercised. 

Example  5.  (i)  In  1992,  two  unrelated 
corporations,  X  and  Y,  decide  to  engage 
jointly  in  a  new  business  venture.  To 
accomplish  this  purpose,  X  organizes  a  new 
corporation,  S,  on  September  30, 1992.  X 
acquires  100  shares  of  the  voting  common 
stock  of  S,  which  are  the  only  shares  of  S 
stock  outstanding.  Y  acquires  a  debenture  of 
S  which  is  convertible,  on  September  30, 

1995,  into  100  shares  of  S  common  stock.  If 
the  conversion  right  is  not  exercised,  X  will 
have  the  right,  on  September  30, 1995,  to  put 
50  shares  of  its  S  stock  to  Y  in  exchange  for 
50  percent  of  the  debenture  held  by  Y.  The 
likelihood  of  the  success  of  the  venture  is 
uncertain.  It  is  anticipated  that  S  will 
generate  substantial  losses  in  its  early  years 
of  operation.  X  expects  to  have  substantial 
taxable  income  during  the  three  years 
following  the  organization  of  S. 

(ii)  Under  the  terms  of  this  arrangement,  it 
is  reasonably  certain,  on  September  30, 1992, 
a  measurement  date,  that  on  September  30, 
1995,  either  through  Y's  exercise  of  its 
conversion  right  or  X's  right  to  put  S  stock  to 
Y,  that  Y  will  own  50  percent  of  the  S  stock. 
Additionally,  it  could  reasonably  be 
anticipated,  on  September  30. 1992,  a 
measurement  date,  that  the  affiliation  of  X 
and  S  would  result  in  the  elimination  of  a 
substantial  amount  of  federal  income  tax 
liability.  Accordingly,  for  purposes  of 
determining  whether  X  and  S  are  affiliated.  X 
is  treated  as  owning  only  50  percent  of  the 


value  of  the  S  stock  as  of  September  30, 1992, 
a  measurement  date,  and  S  is  not  a  member 
of  the  X  affiliated  group. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  5  except  that  rather  than  acquiring 
100  percent  of  the  S  stock  and  the  right  to  put 
S  stock  to  Y,  X  acquires  only  80  percent  of  the 
S  stock,  while  S,  rather  than  acquiring  a 
convertible  debenture,  acquires  20  percent  of 
the  S  stock,  and  an  option  to  acquire  an 
additional  30  percent  of  the  S  stock.  The 
terms  of  the  option  are  such  that  the  option 
will  only  be  exercised  if  the  new  business 
venture  succeeds. 

(ii)  In  contrast  to  Example  5,  because  of  the 
true  business  risks  involved  in  the  start-up  of 
S  and  whether  the  business  venture  will 
ultimately  succeed,  along  with  the  fact  that  X 
does  not  have  an  option  to  put  S  stock  to  Y,  it 
is  not  reasonably  certain  on  September  30, 
1992,  a  measurement  date,  that  the  option 
will  be  exercised  and  that  X  will  only  own  50 
percent  of  the  S  stock  on  September  30, 1995. 
Accordingly,  the  option  will  be  disregarded  in 
determining  whether  S  is  a  member  of  the  X 
group. 

(i)  Effective  date.  This  section  applies, 
generally,  to  options  with  a 
measurement  date  on  or  after  February 
28, 1992.  This  section  does  not  apply  to 
options  issued  prior  to  February  28, 1992 
which  have  a  measurement  date  on  or 
after  February  28, 1992  if  the 
measurement  date  for  the  option  occurs 
solely  because  of  a  modification  in  the 
terms  of  the  option  pursuant  to  the  terms 
of  the  option  as  it  existed  on  February 
28, 1992. 

Fred  T.  Goldberg,  )r.. 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  92-4378  Filed  2-28-92;  8:45  am) 
BILUNO  CODE  4e30-01-M 


26  CFR  Part  1 
[CO-152-84] 

RIN  1545-AH09 

Definition  of  Affiliated  Group;  Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  that  provide 
rules  under  section  1504(a)  setting  forth 
circumstances  under  which  warrants, 
options,  obligations  convertible  into 
stock,  and  other  similar  interests  will  be 
treated  as  exercised  for  purposes  of 
determining  whether  a  corporation  is  a 
member  of  an  affiliated  group. 

OATES:  The  public  hearing  will  be  held 
on  Tuesday,  April  14, 1992,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Tuesday,  March  24, 1992. 


ADDRESSES:  The  public  hearing  will  be 
held  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 

NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T;R 
(CO-152-84),  room  5228,  Washington, 

DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is 
regulations  proposing  to  add  new 
regulations  §  §  1.1504-0  and  1.1504-4  to 
26  CFR  part  1  under  section  1504(a)(5) 

(A)  and  (B)  of  the  Internal  Revenue 
Code.  The  proposed  regulations  provide 
guidance  regarding  circumstances  under 
which  options  will  be  treated  as 
exercised  for  purposes  of  determining 
whether  the  80  percent  voting  power 
and  value  tests  for  a^iliation  under 
section  1504(a)  are  satisfied.  These 
regulations  appear  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Tuesday, 
March  24, 1992,  an  outline  of  the  oral 
comments/tesfimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  92-4379  Filed  2-28-92:  8:45  am) 
WLUNG  CODE  OSO-OI-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CGD7  92-008) 

Speclai  Local  Regulations:  St.  Johns 
River,  Intracoastal  Waterway— Pablo 
Creek,  FL 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  adopt  special 
local  regulations  for  the  Greater 
Jacksonville  Kingfish  Tournament.  The 
event  will  be  held  on  the  St.  Johns  River 
and  on  Pablo  Creek,  Florida,  annually 
the  second  or  third  week  in  July  on 
Thursday,  Friday  and  Saturday.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1992. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander,  U.S.  Coast  Guard 
Group,  4200  Ocean  Street.  Mayport,  FL 
32267-0385.  The  comments  and  other 
material  referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  same  address.  Normal  ofHce  hours 
are  between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  D.P.  Rudolph.  (904)  247-7318. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CCGD7  91-008)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentation  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Culver.  Marine  Event  Petty  Officer, 
Coast  Guard  Group  Mayport  and  LT 
Jacqueline  M.  Losego.  Project  Attorney, 


Seventh  Coast  Guard  District  Legal 
Office. 

Discussicm  of  Proposed  Regulations: 

The  Greater  Jacksonville  Kingfish 
Tournament  is  held  annually  with 
approximately  one  thousand  vessels 
participating.  A  check-out/check-in 
station  will  be  established  in  the  vicinity 
of  St.  Johns  River  Lighted  Buoy  11  (LLNR 
6720)  position  30-24-05.61  N,  081-25- 
06.07  W.  Participating  vessels  shall  not 
check-out  earlier  than  6:30  a.m.  EDT, 
and  the  fishing  day  will  end  at  4  p.m. 
EDT.  In  the  past,  the  Coast  Guard  has 
established  temporary  special  local 
regulations  in  order  to  provide  for  the 
safety  of  life  on  the  navigable  waters 
during  the  effective  times.  Due  to  the 
size  and  nature  of  this  event,  the  Coast 
Guard  now  feels  that  a  permanent 
description  of  this  event  and  the 
establishment  of  permanent  regulations 
in  the  Code  of  Federal  Regulations 
(CFR)  would  better  serve  the  boating 
public  by  creating  a  permanent 
reference.  Notice  of  the  specific  dates 
and  times  for  this  event  will  be 
published  annually  in  the  Seventh  Coast 
Guard  District  Local  Notice  to  Mariners. 
This  regulation  is  issued  pursuant  to  33 
U.S.C.  1233.  49  CFR  1.46  and  33  CFR 
100.35. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  We  conclude  this, 
because  the  regulated  area  encompasses 
approximately  an  8  and  %  mile  stretch 
of  water  on  St.  Johns  River  and  Pablo 
Creek,  from  St.  Johns  River  Lighted  Buoy 
7  (LLNR  6665)  position  30-23-56  N.  081- 
23-04  W,  west  to  Mile  Point  Lighted 
Buoy  24  (LLNR  6805)  position  30-22-58 
N,  081-27-21  W,  then  south  on  Pablo 
Creek  to  the  Atlantic  Beach  Bridge. 
Jacksonville,  Florida,  and  will  impede 
the  natural  flow  of  traffic  for  only  four 
hours  each  day.  This  event  is  not 
expected  to  affect  commercial  activities 
on  the  St.  Johns  River  or  Pablo  Creek. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certlHes  that,  if  adopted,  it  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 


criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.08  of 
Commandant  Instruction  M16475.1B  and 
Commandant  Instruction  16751.3A.  and 
this  proposal  has  been  determined  to  be 
categorically  excluded.  Specifically,  the 
Coast  Guard  has  consulted  with  the  U.S. 
Fish  and  Wildlife  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  threaten  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows; 

PART  100— [AMENDED) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.35-07008  is  added  to 
read  as  follows: 

§  100.35-07008  Annual  Greater 
Jacksonville  Kingfish  Tournament. 

(a)  Regulated  Area:  A  regulated  area 
is  established  for  the  waters  of  the  St. 
Johns  River  lying  between  an  eastern 
boundary  formed  by  St.  Johns  River 
Lighted  Buoy  7  (LLNR  6665)  position  30- 
23-56  N.  081-23-04  W.  and  Lighted  Buoy 
8  (LLNR  6670)  position  30-24-03  N.  081- 

23- 01  W,  and  a  western  boundary 
formed  by  Mile  Point  Lighted  Buoy  24 
(LLNR  6805)  position  30-22-58  N,  081- 
27-21  W,  and  Pablo  Creek  Daybeacon  2 
(LLNR  32605)  position  30-22-52  N.  081- 
27-31  W,  with  the  northern  and  southern 
boundaries  formed  by  the  banks  of  the 
St.  Johns  River.  Then,  from  the  eastern 
boundary  on  the  St.  Johns  River,  the 
regulated  area  continues  south  on  the 
waters  of  Pablo  Creek  to  the  Atlantic 
Beach  Bridge.  Jacksonville,  Florida. 

(b)  Special  Local  Regulations:  A  No 
Wake  Zone  is  established  on  the  waters 
of  the  St.  Johns  River  lying  between  the 
eastern  boundary*  formed  by  St.  Johns 
River  Ughted  Buoy  7  (LLNR  6665) 
position'30-23-56  N.  061-23-04  W.  and 
Lighted  Buoy  8  (LLNR  6670)  position  30- 

24- 03-N,  081-23-01  W,  and  the  western 
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boundary  hmned  by  Mile  Point  Lifted 
Buoy  24  (LLNR  6805J  position  30-22-^8 
N,  081-27-21  W,  and  Pablo  Creek 
Daybe2K:on  2  (LLNR  32605)  position  30- 
22-52  N,  081-27-31  W,  with  the  northern 
and  southern  boundaries  formed  by  the 
baidcs  of  the  St.  hdins  River.  A  Minimum 
Wake  Zone  is  established  from  the 
boundary  formed  by  Mile  Point  Lighted 
Buoy  24  (LLNR  6805)  position  30-22-08 
N,  081-27-21  W,  and  Pablo  Creek 
Daybeacon  2  (LlJsIR  32605)  position  30- 
22-S2  N,  081-27-31  W,  south  on  Pablo 
Creek  to  the  Atlantic  Boulevard  Bridge. 

(c)  Effective  Dates:  The  Commander, 
Coast  Guard  Group  Mayport  will 
publish  the  effective  times  and  dates 
during  which  these  regulations  will  be  in 
effect  in  the  Seventh  Coast  District 
Local  Notice  to  Mariners  and  the 
Federal  Register. 

Dated;  February  3, 1992. 

Robert  E.  Kramek, 

Rear  Admiral  US.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc.  92-4389  Filed  2-28-92;  8:45  am] 
BIUJNQ  CODE  4S10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  750  and  761 

[OPPTS-66011;  FRL  3886-9] 

RIN  2070-AB20 

Polychlorinated  Biphenyls; 
Manufacturing,  Proces^ng,  and 
Distribution  in  Commerce  Exemptions 
and  Use  Authorization 

agency:  Envirooimental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  Section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)  bans 
the  manufacture,  processing, 
distribution  in  commerce,  and  the  use  of 
PCBs  unless  the  PCBs  are  totally 
enclosed.  Section  6(e)  gives  EPA 
authority,  however,  to  authorize  these 
PCB  activities  if  the  Administrator  finds 
that  they  will  not  present  an 
unreasonable  risk  of  injuiy  to  human 
health  or  the  environment.  This 
proposed  rule  addresses  six  individual 
petitions  under  TSCA  section  6(e)(3)(B) 
for  exemption  from  the  prohibition 
against  the  manufacture,  processing  and 
distribution  in  commerce  of 
polychlorinated  biphenyls  (PCBs),  This 
proposed  rule  identifies  two  petitions 
which  EPA  proposes  to  deny,  three 
petitions  which  EPA  proposes  to  grant, 
and  one  which  has  been  withdrawn  by 
the  petitioner.  EPA  proposes  one  use 
authorization  unde/  TSCA  section 


6(e)(2)(D).  In  addition,  EPA  is  amending 
the  interim  Procedural  Rides  to  require 
the  submission  of  a  certified  letter  at 
least  6  months  prior  to  the  expiration 
date  of  the  exemption  for  any  PCB 
activity  that  EPA  has  approved  and  for 
which  the  petitioner  wishes  EPA 
approval  to  continue.  EPA  hereby 
invites  comments  cm  these  proposed 
actions. 

OATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  April  16, 1992.  If 
requested,  an  informal  hearing,  will  be 
held  in  Washington,  DG  For  fte  exact 
time  and  location  of  the  hearing, 
telephone  EPA’s  Environmental 
Assistance  Division  listed  under  “FOR 
FURTHER  INFORMATION 
CONTACT.”  Request  to  participate  in 
the  informal  hearing  must  be  received 
by  April  16, 1992. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
OPPTS-66011  must  be  submitted  to: 
TSCA  Public  Docket  Office  (TS-793), 
Office  of  Pollution  Prevention  and 
Toxics,  rm.  NE-G004,  Environmental 
Protection  Agency,  401  M  St.,  SW„ 
Washington,  DC  20460.  A  public  record 
has  been  established  and  is  available  in 
the  TSCA  Public  Docket  Office  at  the 
above  address  firom  6  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURT>«  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  rm.  E-543B,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone:  (202) 
554-1404,  TDD:  (202)  554-0551,  FAX: 

(202)  554-5603  (document  requests  only). 
SUPPLEMENTARY  INFORMATION:  Section 
6(e)  of  the  Toxic  Substances  Control  Act 
(’reCA)  bans  the  manufacture, 
processing,  distribution  in  commerce, 
and  the  use  of  PCBs  unless  the  PCBs  are 
totally  enclosed.  Section  6(e)  gives  EPA 
authority,  however,  to  authorize  these 
PCB  activities  if  the  Administrator  finds 
that  they  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment,  TSCA 
provides  that  EPA  may  set  terms  and 
conditions  including  recordkeeping  and 
reporting  requirements  for  granting  an 
exemption. 

L  Background 

A.  Statutory  Authority 

Section  6(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C  2605(e). 
generally  prohibits  the  manufacture  of 
PCBs  after  January  1. 1979,  the 
processing  and  distribution  in  commerce 
of  PCBs  after  July  1, 1979,  and  the  use  of 
PCBs  after  October  11, 1977,  unless 
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otherwise  authorized.  While,  section 
6(e)(2)(A)  of  TSCA  bans  the  use  of  PCBs 
in  any  manner  other  than  a  totally 
enclosed  manner,  section  6(e)(2)(B) 
provides  that  the  Administrator  may  by 
rule  authorize  the  use  of  PCBs  if  such 
use  will  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  Section  6(eX3)(A)  of  TSCA 
prohibits  the  manufacture,  processing, 
and  distribution  in  commerce  of  PCBs  in 
a  manner  other  than  totally  enclosed. 
Section  6(e)(3KB]  provides  that  any 
person  may  petition  the  Administrator 
for  an  exemption  from  the  prohibition  on 
the  manufacture,  processing,  and 
distribution  in  commerce  of  PCBs.  The 
Administrator  may  by  rule  grant  an 
exemption  if  the  Administrator  finds 
that  "(i)  an  unreasonable  risk  of  injury 
to  health  or  the  envircHunent  would  not 
result,  and  (ii)  good  faith  efforts  have 
been  made  to  develop  a  chemical 
substance  which  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  which  may  be 
substituted  for  such  polychlorinated 
biphenyl."  The  Administrator  may  set 
terms  and  conditions  for  an  exemption 
and  may  grant  an  exemption  for  not 
more  than  1  year. 

EPA's  Interim  Procedural  Rules  for 
Manufacturing.  Processing  and 
Distribution  in  Commerce  Exemptions 
describe  the  required  content  of 
processing  and  distribution  in  commerce 
exemption  petitions  and  the  procedures 
EPA  follows  in  rulemaking  on 
exemption  petitions.  Those  rules  were 
published  in  the  Federal  Register  of  May 
31, 1979  (44  FR  31514)  and  are  codified 
at  40  CFR  750.10  through  750.41.  EPA's 
F>rocedural  Rule  for  rulemaking  under 
section  6  of  TSCA,  which  governs  use 
authori2»tions  for  PCBs,  is  found  at  40 
CFR  750.1  through  750.9. 

In  this  document,  EPA  is  proposing  to 
amend  the  Interim  Procedural  Rules  for 
exemptions  to  address  requests  to 
continue  the  exempted  activity  beyond 
the  1-year  period  allowed  for 
exemptions.  For  a  petitioner  who  has 
been  granted  an  exemption  in  this  rule 
or  in  any  rule  hence  and  who  wishes  to 
renew  that  exemption  petition,  a 
certified  letter  must  be  submitted  to  tiie 
Agency  stating  that  an  extension  is 
desired  and  that  the  specific  type(s)  of 
PCB  activities,  the  PCB  amounts,  the 
PCS  handling  procedures  and  all  other 
activities  specified  in  the  original 
exemption  request  have  not  been 
'  changed. 

To  provide  the  EPA  with  sufficient 
time  to  include  the  renewal  submission 
into  the  next  PCS  exemption 
rulemaking,  a  certified  letter  must  be 
submitted  to  the  EPA  at  least  6  months 
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prior  to  the  anniversary  of  the 
expiration  date  of  the  originally  granted 
exemption. 

If  the  extension  submission  is  not 
received  at  least  6  months  prior  to  the 
expiration  date,  or  if  there  are  any 
changes  from  the  original  petition  which 
result  in  an  increase  in  the  amounts  of 
PCBs  or  a  change  in  the  manner  in 
which  they  are  handled,  EPA  will 
consider  the  submission  to  be  a  petition 
for  a  new  exemption.  The  original 
exemption  activities  must  cease  at  the 
1-year  expiration  date.  Although  this 
amendment  does  not  affect  exemption 
petitions  granted  by  EPA  prior  to  the 
publication  of  this  proposed  rule,  any 
petitioner  for  an  exemption  who  wishes 
to  alter  the  activities  as  previously 
approved  by  the  Agency  in  granting  the 
exemption  must  refrain  from  any  of  the 
activities  requested  for  by  the  change 
(i.e.,  the  new  petition]  until  EPA  makes  a 
determination  by  rulemaking.  EPA  will 
review  the  revised  petition  during  the 
next  rulemaking  process  and  determine 
whether  to  grant  or  deny  the  new 
exemption. 

B.  History  of  this  Rulemaking 

EPA  has  received  for  consideration 
six  new  exemption  petitions  under 
TSCA  section  6(e)(3)(B)  which  are  the 
subject  of  this  proposed  rule.  One 
petition  requests  approval  to  distribute 
in  commerce  for  export  small  quantities 
of  PCBs  for  the  purpose  of  research  and 
development.  One  petition  requests 
approval  to  process  and  distribute  in 
commerce  for  export  small  quantities  of 
PCBs  for  the  purpose  of  research  and 
development.  One  petition  requests  to 
import  from  Canada.  PCBs  in  oil  and  soil 
for  laboratory  analysis,  and  to  export 
these  samples  following  their  analysis. 
One  petition  requested  to  import 
capacitors  and  voltage  transformers, 
which  were  inadvertently  shipped  into 
Canada,  back  into  the  United  States  for 
the  purpose  of  disposal.  This  petition 
has  been  withdrawn.  One  petition 
requests  an  exemption  to  distribute  in 
commerce  for  export  PCB-Contaminated 
Transformers  for  salvage  to  the  Far 
East.  The  final  petition  requests 
approval  to  process  and  distribute  in 
commerce  analytical  reference  samples 
derived  from  actual  waste  materials. 

II.  Unreasonable  Risk  Finding 

Section  6(e)(3)(B)(i)  of  TSCA  requires 
a  petitioner  to  demonstrate  that  granting 
an  exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

To  determine  whether  a  risk  is 
unreasonable,  EPA  balances  the 
probability  that  harm  will  occur  to 
health  or  the  environment  against  the 


benefits  to  society  from  granting  or 
denying  each  petition.  Specifically,  EPA 
considers  the  following  factors: 

A.  Effects  of  PCBs  on  Human  Health 
and  the  Environment 

In  deciding  whether  to  grant  an 
exemption,  EPA  considers  the 
magnitude  of  exposure  and  the  effects  of 
PCBs  on  humans  and  the  environment. 

1.  Health  effects.  EPA  has  determined 
that  PCBs  are  toxic  and  persistent.  PCBs 
can  enter  the  body  through  the  lungs, 
gastrointestinal  tract,  and  skin,  can 
circulate  throughout  the  body,  and  can 
be  stored  in  the  fatty  tissue. 

2.  Environmental  effects.  Certain  PCB 
congeners  are  among  the  most  stable 
chemicals  known,  which  decompose 
very  slowly  once  they  are  released  in 
the  environment.  PCBs  are  absorbed 
and  stored  in  the  fatty  tissue  of  higher 
organisms  as  they  bioaccumulate  up  the 
food  chain  through  invertebrates,  fish, 
and  mammals.  This  ultimately  results  in 
human  exposure  through  consumption  of 
PCB-containing  food  sources. 

3.  Risks.  Toxicity  and  exposure  are 
the  two  basic  components  of  risk.  Based 
on  animal  data,  EPA  concluded  that  in 
addition  to  chloracne,  PCBs  may  cause 
developmental  toxicity,  reproductive 
effects,  and  oncogenicity  in  humans. 

EPA  also  concluded  that  PCBs  present  a 
hazard  to  the  environment. 

A  lengthy  discussion  of  these  factors 
is  provided  in  the  preamble  to  the 
August  24, 1988  proposed  exemption  rule 
(53  FR  32327)  (Docket  number  OPTS 
66008F). 

B.  Benefits  and  Costs 

The  benefits  to  society  of  granting  an 
exemption  vary,  depending  on  the 
activity  for  which  the  exemption  is 
requested.  The  reasonably  ascertainable 
costs  of  denying  an  exemption  vary, 
depending  on  the  individual  petitioner. 
EPA  has  taken  benefits  and  costs  into 
consideration  when  evaluating  each 
exemption  petition. 

III.  Good  Faith  Efforts  Finding 

Section  6(e)(3)(B)(ii)  of  TSCA  requires 
petitioners  to  demonstrate  a  good  faith 
effort  to  develop  a  chemical  substance 
which  does  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  and  which  may  be 
substituted  for  PCBs.  EPA  considers 
several  factors  in  determining  whether  a 
petitioner  has  demonstrated  good  faith 
efforts.  For  each  petition,  EPA  considers 
the  kind  of  exemption  the  petitioner  is 
requesting  and  whether  the  petitioner 
expended  time  and  effort  to  develop  or 
search  for  a  substitute.  In  each  case,  the 
burden  is  on  the  petitioner  to  show 
specifically  what  it  did  to  substitute 


non-PCB  material  for  PCBs  or  to  show 
why  it  was  not  feasible  to  substitute 
non-PCBs  for  PCBs.  To  satisfy  this 
finding  for  requests  for  an  exemption  to 
import  PCBs,  a  petitioner  must  show 
why  such  activity  must  occur  in  the 
United  States  and  what  steps  will  be 
taken  to  eliminate  the  need  to  import 
PCBs  in  the  future. 

IV.  Explanation  of  Class  Exemption  for 
Research  and  Development 

Distinct  from  its  authority  to  exempt 
PCBs  from  the  ban  on  manufacturing, 
processing,  and  distribution  in 
commerce,  EPA  may  also  authorize  the 
use  of  PCBs.  EPA  authorized, 
indefinitely,  the  use  of  PCBs  in  small 
quantities  for  research  and  development 
in  the  Use  Authorization  Rule,  40  CFR 
761.30(j],  published  in  the  Federal 
Register  of  July  10, 1984  (Docket  OPTS 
66008B).  “Small  quantities  for  research 
and  development”  is  defined  at  40  CFR 
761.3  as  “any  quantity  of  PCBs  (1)  that  is 
originally  packaged  in  one  or  more 
hermetically  sealed  containers  of  a 
volume  of  no  more  than  five  (5.0) 
milliliters,  and  (2)  that  is  used  only  for 
purposes  of  scientiHc  experimentation 
or  analysis,  or  chemical  research  on,  or 
analysis  of  PCBs,  but  not  for  research  or 
analysis  for  the  development  of  a  PCB 
product."  The  distribution  in  commerce 
of  PCBs  in  small  quantities  for  use  in 
research  and  development  is  allowed 
via  a  class  exemption  in  the  PCB 
Exemptions  Rule.  40  CFR  761.80(g), 
published  in  the  Federal  Register  of 
August  8. 1986  (51  FR  28556)  (Docket 
number  OPTS  66008E).  This  rule 
eliminated  the  need  for  each  person  who 
distributes  in  commerce  PCBs  to  file  an 
individual  exemption  petition.  EPA 
placed  the  following  terms  and 
conditions  on  the  class  exemption:  (a) 
That  all  processors  and  distributors 
maintain  records  of  their  PCB  activities 
for  a  period  of  5  years;  and  (b)  that  any 
person  or  company  that  expects  to 
distribute  in  commerce  100  grams  (0.22 
lb.)  or  more  PCBs  for  research  and 
development  in  1  year  must  report  to 
EPA  and  identify  the  sites  of  PCB 
activities  and  the  quantities  of  PCBs  to 
be  distributed  in  commerce. 

In  granting  a  class  exemption.  EPA 
retains  the  authority  to  terminate  the 
class  exemption,  or  to  exclude  any 
distributor  from  the  class  exemption, 
upon  determining  the  activities  allowed 
in  the  class  exemption  will  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Any  changes  in  the 
disposition  of  the  class  exemption,  or 
the  status  of  individuals  within  the  class 
exemption,  will  be  published  in  a  notice 
of  proposed  rulemaking  and  the 
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petitioners  will  be  allowed  to  continue 
activities  until  a  final  rule  is 
promulgated. 

V.  Dispontion  of  Prading  Exemption 
Petitions 

A.  Import 

EPA  received  one  exemption  petition 
to  import  PCBs. 

General  Motors  Corp(GMC).  On 
August  31, 1967,  CMC  requested  an 
exemption  to  import  PCBs  in  indoor 
constant  voltage  transformers  into  the 
United  States  from  Canada,  solely  for 
the  purposes  of  disposal 

Decision  on  petition.  On  February  14, 
1991,  GMC  withdrew  this  petition.  As 
such,  EPA  takes  no  action  on  the 
submitted  GMC  exemption  petition. 

B.  Import  and  Export 

EPA  received  one  exemption  petition 
to  in^ort  and  export  PCBs. 

National  Chem  Lab.  On  December  3, 
1987,  EPA  received  a  petition  from 
National  C^em  Lab  to  import  small  test 
samples  of  oil  and  soil  from  Canadian 
Electric  Utilities  and  to  export  these 
samples  following  their  analysis. 

a.  Current  petition.  The  sample  sizes 
would  be  less  than  6  milliliters  per 
sample  of  oil  and  less  than  4  ounces  of 
soil.  Ihese  sampfes  would  then  be 
analyzed  for  PCB  content.  These  small 
laboratory  test  samples  would  be 
exported  back  to  the  utility  that 
submitted  them  following  their  analysis. 
National  Chem  Lab  estimates  that  5.072 
ounces  by  vdiume  of  0.263  poiuids  by 
weight  would  be  used  per  year.  These 
figures  were  based  on  a  sample 
submittal  rate  of  lOXXX)  per  year  with  15 
percent  of  the  submitted  samples 
containii^  PCB  concentrations  over  50 
ppra. 

The  residue  that  evolves  from 
distillation  of  the  solvent  used  in  the 
extraction  process  would  be  included  in 
a  common  Department  of 
Transportation  (DOT)  approved 
container  and  sent  to  an  incinerator  for 
disposal  as  required  by  the  PCB  disposal 
rules  of  40  CFR  761.60.  The  extremdy 
small  amounts  of  PCBs  that  would  be 
retained  by  National  Chem  Lab  in 
testing  for  a  contamination  level  would 
be  disposed  of  in  the  United  States  as 
required  in  the  PCB  disposal  rules. 

The  economic  consequences  of  denial 
would  cost  National  Chem  Lab  an 
estimated  income  of  $150,000  per  year 
and  result  in  a  staffing  level  of  three 
fewer  employees.  National  Chem  Lab 
also  maintains  that  this  petitlwi  for 
exemption  would  enable  it  to  expand  its 
facilities  and  generate  }obs  in  an  area  of 
Eastern  Wasl^gton  which  badly  needs 
jobs  in  non^gricultural  enterprises. 


b.  Decisioa  on  petition.  EPA  has 
determined  to  deny  this  exemption 
petition.  EPA  has  ^tsrmined  that  the 
import  (manufacture)  of  PCBs  into  the 
United  States  and  the  distribution  in 
commerce  of  PCBs  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment  (See  40  CFR 
761.20  and  44  FR  31514,  31537,  May  31, 
1979).  EPA  has  also  stated  that  “(ijt  is 
the  clear  intent  of  TSCA  to  minimize  the 
addition  of  PQBs  to  the  mivironment  of 
the  United  States.”  Id.  hi  1980,  EPA 
closed  the  border  to  encourage  foreign 
countries  to  develop  their  own  capacity 
for  properly  handling  and  disposing  of 
hazardous  waste.  (See  45  FR  29115,  May 
1. 1960,  filed  at  Do^et  number  OPTS 
66008).  Also,  National  Chem  Lab  has 
failed  to  provide  evidence  that  both 
Canadian  and  provincial  border 
regulations  will  accept  the  PCBs 
returned  to  CanEuia  after  the  PCB 
analysis.  Further,  EPA  has  determined 
that  the  petitioner  has  not  met  the  good 
faith  efforts  criterion.  Although  no  non- 
PCB  sub^tutes  for  PCB  analytical 
standards  currently  exist,  the  petitioner 
has  not  demonstrated  or  provided  any 
convincing  rationale  as  to  why  there  is  a 
necessity  for  the  PCBs  to  be  imported 
into  the  United  States,  solely  for  the 
purpose  of  analysis.  According  to  the 
Canadian  Association  for 
Environmental  Analytical  Laboratories 
there  are  analytical  laboratories  within 
Canada  for  conducting  PCB  analysis. 
EPA  does  not  want  to  encourage  the 
expansion  of  PCB  products  or  PCB 
services  for  companies  when  there  are 
feasible  alternatives  already  in  place. 
Implied  in  the  petitioner’s  exemption  is 
a  request  to  e}q}ort  the  samples  after 
analysis.  Since  EPA  is  proposing  to  deny 
the  request  to  import,  it  is  not 
addressing  the  request  to  export  the 
samples  back  to  their  site  of  generation 
after  analysis, 

C.  Export 

EPA  received  two  pctitioiis  relating  to 
PCBs  involved  in  research  and 
development  Both  petitioners  are  also 
requesting  to  export  the  PCBs  aiid, 
therefore,  the  petitions  are  discussed  in 
this  section. 

1.  NSI  Technology  Services  Carp 
(NSIT).  On  November  16, 1987,  N^T 
(formerly  known  as  Northrop  Services, 
Inc.)  submitted  an  exemption  petition  to 
export  small  quantities  of  PCBs  for 
research  and  development  to  the 
International  Monitoring  Community  for 
use  in  the  identification  and 
quantification  of  environmental 
contaminants.  The  annual  export 
amount  is  estimated  to  be  less  than  500 
grams  of  PCBs.  On  February  12, 1991, 
NSIT  amended  its  petition  and  notified 


EPA  that  the  company  name  had  been 
changed  to  ManTech  Environmental 
Technerfogy,  Inc.  and  Subsidiary 
(ManTech). 

a.  Current  petition.  ManTech  obtains 
PCBs  for  envircHimental  monitoring 
purposes  and  prepares  anai5rtical 
reference  stmidaMs  which  are  provided 
for  a  charge  to  laboratories  engaged  in 
monitoring  activities. 

The  PCB  ^andards  would  be 
available  in  solution  (1.5  ml  each)  or  in 
neat  essentially  pure  form  in  50  to  100 
mg  aliquots.  PCSs  in  the  form  of  Arodor 
mixtures  as  well  as  individual  isomers, 
would  be  distributed  in  sealed  2-mL 
ampuls  in  accordance  with  requirements 
of  the  class  exemption  requirements. 

The  total  amount  of  PCBs  to  be  exported 
in  1  year  would  not  exceed  500  grams. 

The  standards  would  be  packaged  in 
sealed,  glass  primary  ampules,  labeled 
and  pieced  in  heat-seal  bags  with 
appropriate  labelling.  'Ihe  neat 
standards  would  then  be  wrapped 
individually  in  several  layers  of 
absorbent  packaging  material,  placed  in 
a  secondary  heat-seal  bag,  and  then  in  a 
standard  corrugated  cardboard 
container  which  would  be  filled  with 
cushioning  material  and  sealed  with 
reinforced  paper  tape. 

Solution  standards  would  be  placed  in 
the  first  heat-seal  bag,  then  placed  in 
form-fitting  styrofoam  containers  which 
are  wrapped  in  cellucrepe  material  and 
placed  in  a  secondary  heat-seal  bag. 
They  would  then  be  inserted  into  a 
padded  mailer  and  sealed  with 
fiberglass  tape.  Both  of  these  packaging 
protocols  conform  to  the  requirements  of 
DOT  S  regulation  governing  the 
packaging  of  small  quantities  of 
hazardous  materials. 

According  to  the  letter  submitted  by 
ManTech  on  February  21, 1991,  there  is 
a  charge  for  the  standards  which  would 
accrue  an  estimated  amount  of  $50,000 
per  year  in  sales  from  the  Iweign 
distJ  ibulitHi  of  the  analytical  samples. 

Man!  ech  also  maintains  that  it  makes 
an  elfoi  t  to  suppeut  and  encourage  good 
quality  as.siirance  practices  to  several 
thousand  laboratories  in  93  foreign 
countries. 

b.  Decision  on  petition.  EPA  has 
determined  to  grant  the  ManTech 
petition.  PJA  believes  that  the  export  of 
PCBs  in  small  quantities  for  research 
and  development  does  not  pose  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  due  to  the 
quantity,  viscosity,  marking  and 
packaging  of  the  PCBs,  as  well  as,  the 
careful  handling  of  the  PCBs  by  trained 
personnel.  Since  there  are  no  substitutes 
for  PCB  analytical  samples,  tiie  good 
faiih  efforts  finding  has  beoi  met 
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ManTech  is  prohibited  from  exporting 
PCBs  in  excess  of  the  amounts  and 
quantities  specified  in  its  petition  and 
will  be  required  to  petition  EPA  to 
increase  the  quantity  or  change  the 
manner  of  handling  PCBs  under  the 
ManTech  exemption.  EPA  will  consider 
any  such  change  as  a  new  exemption 
petition  and  address  the  request  by 
rulemaking.  If  ManTech  wishes  to 
continue  its  export  activities  beyond  the 
1-year  timeframe,  according  to  the  EPA 
approved  exemption,  a  certified  letter, 
pursuant  to  the  amendment  for  the 
Interim  Procedural  Rules  addressed  in 
this  rule,  must  be  submitted  to  EPA  at 
least  6  months  prior  to  the  expiration  of 
the  exemption. 

2.  Restek  Corporation.  On  June  8, 

1990,  Restek  requested  an  exemption  to 
process  and  distribute  in  commerce  for 
export  small  quantities  of  PCBs  for 
research  and  development  to  calibrate 
analytical  instruments. 

a.  Current  petition.  Restek  seeks  to 
process  and  distribute  small  quantities 
(less  than  100  grams/year]  of  PCBs  for 
research  and  development  under  40  CFR 
761.80.  The  PCBs  would  be  purchased 
from  companies  already  exempted  by 
EPA,  then  diluted  to  a  concentration  of 
1000  p.g/mL  in  solvent.  The  only 
processing  would  be  to  prepare 
gravimetric  standards  of  the  PCBs.  The 
concentration  of  these  standards  would 
be  verified  by  gas  chromatography. 

Once  verified,  these  solutions  will  be 
packaged  in  a  flame  sealed,  amber,  glass 
ampul  in  volumes  of  1  milliliter.  The 
sealed  ampuls  would  be  overwrapped  in 
a  plastic  tube  with  adequate  cushioning 
to  prevent  damage  during  shipment. 
These  solutions  would  be  shipped  via 
common  carrier  domestically  and 
exported  to  foreign  customers.  Restek 
would  comply  with  all  relevant  DOT 
and  overseas  shipping  regulations. 

All  processing  and  distribution  would 
be  performed  at/from  the  Restek  Corp. 
facility  at  110  Benner  Circle,  Bellefonte, 
PA.  The  estimated  amount  of  PCBs  to  be 
processed  and  distributed  in  commerce, 
both  domestic  and  foreign,  would  not 
exceed  100  grams  per  year.  Restek 
maintains  that  the  small  amounts  of 
laboratory  waste  generated  during  the 
production  procedures  would  be 
collected  and  disposed  of  in  accordance 
with  all  Federal,  State,  and  local 
regulations  and  the  total  amount  of 
waste  to  be  less  than  1  gram  per  year. 
Restek  maintains  that  all  PCBs  would  be 
handled  by  qualified  organic  chemists. 

There  are  no  substitutes  available 
which  can  be  used  to  calibrate 
analytical  instrumentation  for  PCBs. 
Restek  estimates  that  the  cost  of  denial 
of  this  petition  could  cause  a  loss  of 
business  amounting  to  $280,000  per  year. 


b.  Decision  on  petition.  EPA  has 
determined  to  grant  the  Restek  petition. 
EPA  believes  that  the  export  of  PCBs  in 
small  quantities  for  research  and 
development  does  not  pose  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  due  to  the 
quantity,  viscosity,  marking,  and 
packaging  of  the  PCBs,  as  well  as,  the 
careful  handling  of  the  PCBs  by  trained 
personnel.  Further,  since  no  PCB 
substitutes  exist  for  analytical  standards 
of  PCBs,  the  good  faith  efforts  criterion 
has  been  met. 

Restek  is  prohibited  from  exporting 
PCBs  in  excess  of  the  amounts  and 
quantities  specified  in  their  exemption 
petition  and  will  be  required  to  petition 
EPA  to  increase  the  quantity  or  change 
the  manner  of  handling  PCBs  under  the 
Restek  exemption.  EPA  will  consider 
any  such  change  as  a  new  exemption 
petition  and  address  the  request  by 
rulemaking.  If  Restek  wishes  to  continue 
its  export  activities  beyond  the  1-year 
timeframe,  according  to  the  EPA 
approved  exemption,  a  certiHed  letter, 
pursuant  to  the  amendment  for  the 
Interim  Procedural  Rules  addressed  in 
this  rule,  must  be  submitted  at  least  6 
months  prior  to  the  expiration  of  the 
exemption. 

Z.  Joseph  Simon  Sons.  On  April  9, 

1987,  Joseph  Simon  Sons,  Inc.  requested 
an  exemption  to  distribute  in  commerce 
and  export  for  disposal  PCB- 
Contaminated  Transformers  that  have 
been  drained  of  all  free-flowing  liquids. 

a.  Current  petition.  The  drained 
electrical  transformers  would  be 
packaged  in  shipping  containers  at 
locations  in  the  states  of  Utah, 
California,  and  Washington  and  then 
shipped  to  the  Far  East  for  salvage.  To 
ensure  that  all  electrical  transformers 
being  exported  had  contained  fluid  with 
a  PCB  concentration  of  less  than  500 
ppm,  Joseph  Simon  Son  would  require 
its  customers  to  provide  analytical 
reports  showing  the  serial  number  of 
each  unit  and  the  PCB  concentration. 
The  estimated  pounds  of  drained 
electrical  transformers  to  be  processed 
from  each  of  the  states  identified  would 
be  1  million  pounds. 

b.  Decision  on  petition.  EPA  proposes 
to  deny  the  request  for  an  exemption. 
EPA  has  determined,  due  to  the  large 
amounts  of  PCBs  and  the  availability  of 
an  alternative  option,  namely 
reclassifying  the  transformers  to  non- 
PCB  status,  that  this  petition  fails  the 
unreasonable  risk  and  good  faith  efforts 
criteria  as  required  in  TSCA  section 
6(e)(3)(B).  EPA  has  found  that  the 
manufacturing,  processing  and 
distribution  in  commerce  of  PCBs  and 
PCB  Items  for  export  in  concentrations 
of  50  ppm  or  greater  present  an 


unreasonable  risk  of  injury  to  health  and 
the  environment  within  the  United 
States  (40  CFR  761.20). 

This  petition  requests  to  export  a 
large  amount,  3  million  pounds,  of 
drained  PCB-Contaminated  electric 
equipment  to  the  Far  East  for  salvage. 
EPA  does  not  allow  export  of  PCB- 
Contaminated  equipment  for  disposal  to 
countries  that  have  failed  to  develop 
safe  methods  of  PCB  disposal  and 
salvaging,  and  in  cases  where  EPA  has 
limited  ability  to  ensure  that  such 
activities,  including  reuse  of  the 
salvaged  material,  do  not  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment  in  the  United  States. 

The  Agency  has  previously  recognized 
that  PCB  contamination  is  a  global 
problem,  and  that  use  and  other 
activities  connected  with  PCBs  outside 
the  United  States  can  lead  to  additional 
PCB  contamination  of  this  country.  EPA 
concluded  in  1979  that  the  distribution  in 
commerce  of  certain  PCBs  for  export 
constitutes  an  unreasonable  risk  of 
injury  to  health  and  the  environment  in 
the  United  States  (44  FR  31514,  31537, 
May  31, 1979)  and  maintains  that  the 
activities  proposed  by  petitioner  will 
present  an  unreasonable  risk. 

Further,  in  determining  whether  good 
faith  efforts  have  been  taken  to  develop 
a  substitute  for  PCBs,  EPA  considers 
whether  alternatives  are  available  to  the 
person  requesting  an  exemption.  In  this 
case,  there  is  a  safer  alternative 
available  to  petitioners,  namely  that  the 
transformer  be  reclassified  to  non-PCB 
status  through  a  drain,  flush,  and  refill 
process  according  to  40  CFR 
761.30(a)(2)(v).  Such  non-PCB 
transformers  could  then  be  exported  for 
any  purpose  according  to  40  CFR 
761.20(b)(2).  Because  a  readily  available 
substitute  for  PCB-Contaminated 
equipment  exists,  namely 
decontaminated  equipment,  the  good 
faith  efforts  criterion  has  not  been  met. 

D.  Processing  and  Distribution  in 
Commerce 

EPA  received  one  petition  requesting 
to  process  and/ or  distribute  PCBs  in 
commerce. 

R.T.  Corporation  (RT Corp.).  On 
March  31, 1989,  RT  Corp.  requested  an 
exemption  to  process  and  distribute  in 
commerce  analytical  reference  samples 
derived  from  actual  waste  materials.  If 
RT  Corp.  obtains  such  an  exemption, 
use  of  such  samples  is  banned  unless 
authorized  by  rule.  EPA  proposes  such  a 
use  authorization  in  Unit  VI.  of  this 
preamble. 

a.  Current  petition.  RT  Corp.  blends 
samples  of  pure  PCBs  in  various 
matrices  duplicating  real  world 
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laboratory  situations.  These  samples 
provide  EPA,  contract  labs,  and  other 
facilities  with  interlaboratory 
comparability  and  access  to  real  world 
references.  RT  Corp.  maintains  that 
these  procedures  would  be  done  under 
controlled  conditions  by  trained  and 
experienced  personnel  using  practices 
that  are  designed  to  minimize  human 
and  environmental  exposure  to 
hazardous  substances.  An  estimated 
annual  amount  of  approximately  .5 
pound  of  PCB  samples  would  be 
distributed  in  conunerce  to 
environmental  analytical  laboratories  in 
small  quantities  for  in-house  Quality 
Assurance/Quality  Control  programs  by 
Federal,  State  and  municipal 
governments,  and  other  clients  wanting 
to  ensure  the  accuracy  of  their 
analytical  results. 

These  reference  samples,  which 
average  50  grams  in  weight,  would  be 
blended  to  homogeneity,  packaged  into 
10  to  50  gram  aliquots,  and  then 
marketed  exclusively  to  laboratories. 

The  total  estimated  annual  amount  of 
PCB-Contaminated  material  at  <500 
ppm  concentration  levels  to  be  allowed 
under  the  exemption  would  be  between 
500  to  1,000  pounds.  This  equates  to 
approximately  .5  poimd  of  pure  PCBs. 

The  values  of  the  analytes  of  interest 
are  determined  by  a  round  robin 
analysis  by  as  many  laboratories  as 
necessary  to  attain  a  95  percent  l6vel  of 
confidence. 

RT  Corp.  maintains  that  these 
samples  would  be  shipped  in 
accordance  with  all  DOT  shipping 
requirements  and  that  they  would  be 
packaged  in  hermetically  sealed 
containers  bearing  the  ICB  warning 
label.  Once  the  PCBs  are  distributed  in 
commerce,  the  risk  of  exposure  to 
humans  and  the  environment  would  be 
minimized  by  the  small  quantities  of 
PCBs  used  in  most  applications,  by  the 
matrix  containing  the  PCBs,  and  by  the 
careful  handling  procedures  typical  of 
laboratory  woii. 

b.  Decision  on  petition.  EPA  has 
determined  to  grant  the  RT  Corp.  • 
petition.  EPA  believes  that,  due  to  the 
small  quantities  of  PCBs  for  analysis  in 
these  reference  samples  as  well  as  the 
careful  handling  of  the  PCBs  by  trained 
personnel,  there  is  no  unreasonable  risk 
presented  by  granting  this  exemption 
petition  request.  The  good  faith  efforts 
criterion  has  been  met  because  there  are 
no  substitutes  for  the  “real  world”  waste 
samples  of  PCB  material  associated  with 
this  activity.  RT  Corp.  must  comply  with 
all  TSCA,  Federal,  State,  and  local  laws 
governing  the  handling  of  these  samples. 
In  addition,  once  the  use  of  the  samples 
is  complete,  all  of  the  disposal 


requirements  contained  in  40  CFR  part 
761  apply. 

RT  Corp.  is  prohibited  from 
distributing  in  commerce  PCBs  in  excess 
of  the  amounts  and  quantities  specified 
in  this  petition  and  would  be  required  to 
petition  EPA  to  increase  the  quantity  or 
change  the  manner  of  handling  PCBs 
imder  the  RT  Corp.  exemption.  EPA 
would  consider  any  such  change  a  new 
exemption  petition  and  address  the 
request  by  rulemaking.  If  RT  Corp. 
wishes  to  continue  its  process  and 
distribution  activities  beyond  the  1-year 
timeframe,  according  to  the  EPA 
approved  exemption,  a  certified  letter, 
pursuant  to  the  amendment  for  the 
Interim  Procedural  Rules  addressed  in 
this  rule,  must  be  submitted  at  least  6 
months  prior  to  the  expiration  of  the 
exemption. 

VI.  Use  Authorization  for  Analytical 
Reference  Samples  Derived  From  Waste 
Materials 

EPA  proposes  to  grant  a  use 
authorization  for  analytical  reference 
samples  derived  from  waste  materials 
when  the  samples  have  been  processed 
and  distributed  in  commerce  pursuant  to 
an  exemption  granted  under  TSCA 
section  6(e)(3)(B).  As  discussed  above, 
EPA  has  already  granted  an 
authorization  for  the  use  of  PCBs  in 
small  quantities  for  research  and 
development  (40  CFR  761.30(j)).  Also 
discussed  above  are  the  reasons  EPA  is 
proposing  to  grant  an  exemption  for 
analytical  reference  samples  derived 
from  waste  materials.  These  samples  do 
not  fit  the  definition  for  the  use 
authorization  granted  under  40  CFR 
761.30(j),  and  therefore,  use  of  these 
samples  requires  an  authorization. 

EPA  has  determined  to  authorize  the 
use  of  PCB  analytical  reference  samples 
derived  from  waste  materials  when  the 
samples  have  been  processed  and 
distributed  in  commerce  pursuant  to  an 
exemption  granted  under  TSCA  section 
6(e)(3)(B).  EPA  has  determined  that  the 
use  of  such  samples  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  because  such  samples 
will  be  handled  by  laboratories  that 
have  established  procedures  for 
handling  hazardous  materials.  Further, 
EPA  has  determined  that  the  use  of  such 
samples  will  further  efforts  to 
implement,  comply  with,  and  enforce  the 
requirements  for  PCBs  under  TSCA. 
Once  the  use  of  such  samples  is  over, 
persons  who  have  used  the  samples  are 
subject  to  any  Federal,  State,  and  local 
law  governing  the  disposal  of  the  PCBs, 
including  the  rules  found  in  40  CFR  part 
761. 


VII.  Informal  Hearing 

If  requested,  ah  informal  hearing  will 
be  held  in  Washington,  DC.  All  requests 
to  participate  in  the  hearing  must 
include  an  outline  of  the  topic(s)  to  be 
addressed,  the  amount  of  time  requested 
for  the  opening  statement,  and  a  non¬ 
binding  list  of  participants.  The  informal 
hearing  is  meant  to  provide  an 
opportunity  for  interested  persons  to 
present  additional  information  or  to 
discuss  new  issues,  not  to  repeat 
information  already  presented  in  written 
comments. 

Vin.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  issued 
February  17, 1982,  EPA  must  judge 
whether  a  rule  is  a  “major  rule”  and, 
therefore,  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  EPA  has  determined  that  this 
proposed  rule  would  not  be  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  because  the 
annual  effect  of  the  rule  on  the  economy 
will  be  considerably  less  than  $100 
million;  it  will  not  cause  any  noticeable 
increase  in  costs  or  prices  for  any  sector 
of  the  economy  or  for  any  geographic 
region;  and  it  will  not  result  in  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises  in  domestic  or 
foreign  markets.  This  rule  would  allow 
the  manufacture,  processing  and 
distribution  in  commerce,  and  export  of 
PCBs  that  would  otherwise  be 
prohibited  by  section  6(e)(3)(A)  of  TSCA 
for  the  petitioners  who  met  the 
requirements  of  section  6(e)(3)(B)  of 
TSCA  and  the  Interim  Procedural  Rules 
for  PCB  Exemptions. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  prior  to  publication,  as  required 
by  the  l^ecutive  Order. 

B.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibility  Act  (the  Act),  5  U.S.C,  603, 
requires  EPA  to  prepare  and  make 
available  for  comment  an  initial 
regulatory  flexibility  analysis  in 
connection  with  rulemaking.  The  initial 
regulatory  flexibility  analysis  must 
describe  the  impact  of  the  rule  on  small 
business  entities.  Section  605(b)  of  the 
Act,  however,  provides  that  section  603 
of  the  Act  “shall  not  apply  to  any 
proposed  or  final  rule  if  the  Agency. . 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.” 

EPA  has  tried  to  estimate  the  cost  of 
this  proposed  rule  on  the  small 
businesses  whose  petitions  EPA  has 
denied.  For  purposes  of  this  regulatory 
flexibility  auialysis,  EPA  considers  a 
small  business  to  be  one  whose  annual 
sales  revenues  were  less  than  $40 
million.  This  cutoff  is  in  accordance 
with  EPA’s  dehnition  of  a  small 
business  for  purposes  of  reporting  under 
section  8(a)  of  TSCA,  which  was 
published  in  the  Federal  Register  of 
November  16. 1984  (49  FR  45430). 

In  accordance  with  section  605(b)  of 
the  Act.  EPA  certifies  that  this  proposed 
rule,  if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  In  addition.  EPA  is  sending  a 
copy  of  this  proposed  rule  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

EPA  further  notes  that  section  606  of 
the  Act  states  that  the  requirements  of 
section  603  do  not  alter  in  any  manner 
standards  otherwise  applicable  by  law 
to  Agency  action.  Current  law.  section 
6(e)(3)(A)  of  TSCA  and  EPA’s  PCB  Ban 
Rule.  M  CFR  part  761.  prohibits  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs.  This 
rule,  under  section  6(e)(3)(B)  of  TSCA. 
would  exempt  persons  from  these 
prohibitions  where  petitioners  have 
demcmstrated  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  that  they  have 
made  good  faith  e^orts  to  develop 
substitutes  for  PCBs.  Both  small  and 
large  businesses  must  meet  the  same 
statutory  standard.  Thus,  even  if  EPA 
believed  that  it  was  an  economically 
desirable  policy  to  grant  an  exemption 
petition  for  a  small  business,  it  could  do 
so  only  if  the  small  business  met  the 
requirements  set  forth  in  TSCA.  This 
rule  would  not  add  to  the  burden  placed 
on  small  businesses,  it  would  only 
relieve  the  burden  placed  on  business 
through  granting  an  exemption. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.,  authorizes  the 
Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  Agencies.  Under  OMB  Control 
Number  2070-0021,  OMB  has  approved  a 
general  information  collection  request 
submitted  by  EPA  for  purposes  of 
collecting  information  for  rulemakings 
on  PCB  exemption  petitions,  and  for  any 
recordkeeping  or  reporting  ccmditions  to 
PCB  exemption  petitions  granted  by 
EPA. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Chief. 
Information  Policy  Branch.  PM-223.  U.S. 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington.  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attention  EPA  Desk  Officer. 
Ofhce  of  Management  and  Budget. 
Washington.  DC  20503. 

IX.  OfHcial  Rulemaking  Rerard 

For  the  convenience  of  the  public  and 
EPA.  all  of  the  information  originally 
submitted  and  Hied  in  dockets  number 
OPTS-66001.  66002.  66008-66008K 
(manufacturing,  processing,  and 
distribution  in  commerce  exemptions)  is 
being  consolidated  into  this  docket 
number  OWT’S-66011.  This  proposed 
rule  is  a  continuation  of  that  docket 
under  OPTS-66008K. 

Public  comments,  the  transcript  of  the 
informal  hearing,  if  conducted,  and 
submissions  made  at  the  informal 
hearing  or  in  connection  with  it.  will  not 
be  listed  because  these  documents  are 
exempt  from  Federal  Register  listing 
under  TSCA  section  19(a)(3).  A  full  list 
of  these  materials  are  cited  in  the  Index 
to  the  Rulemaking  Record  for 
Polychlorinated  Biphenyls. 
Manufacturing,  Processing,  and 
Distribution  in  Commerce;  Exemptions. 
Docket  Number  OPPTS  66011  at  A2-File 
(February  20, 1992),  and  will  be  available 
in  the  TSCA  Public  Docket  Office.  TTie 
location  of  the  TSCA  Public  Docket 
Office  is  listed  under  the  "ADDRESSES" 
section  of  this  rule. 

List  of  Subjects  in  40  CFR  Parts  750  and 
761 

Environmental  protection.  Hazardous 
substances.  Labeling.  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated;  February  20. 1992. 

Mark  A.  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore,  40  CFR  chapter  L 
subchapter  E  is  proposed  to  be  amended 
as  follows: 

1.  In  part  750: 


PART  750— (AMENDED] 

a.  The  authority  citaticm  for  part  750 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  2605. 

b.  In  §  750.11  by  removing  paragraph 
(b).  by  redesignating  paragraphs  (c)  and 

(d)  paragraphs  (b)  and  (c).  respectively, 
and  by  adding  new  paragraphs  (d)  and 

(e)  to  read  as  follows: 

§  750. 1 1  Filing  of  petitions  for  exemption. 
***** 

(d)  Further  information.  EPA  reserves 
the  right  to  request  further  information 
as  to  each  petition  prior  to  or  after 
publication  of  the  notice  of  proposed 
rulemaking  required  by  §  750.13. 

(e)  Renewal  requests.  (1)  As  of  (the 
effective  date  of  this  final  rule]  any 
petitioner  who  has  been  granted  an 
exemption,  under  section  6(e)(3)(B)  of 
TSCA,  in  this  rule  or  in  any  subsequent 
rule  and  who  seeks  to  extend  that 
exemption,  must  submit  a  certified  letter 
to  EPA  requesting  that  the  exemption  be 
granted  for  the  following  year.  This 
letter  must  verify  that  the  ty^pe  of 
activities,  the  procedures  for  handling 
the  PCBs.  or  any  other  aspect  of  the 
exemption  have  not  changed  and  that 
the  amount  of  PCBs  handled  has  not 
increased  from  the  original  exemption 
petition  request.  This  letter  must  be  sent 
to  EPA  at  least  6  months  prior  to  the 
anniversary  of  the  expiration  of  the 
original  exemption.  If  a  petitioner  fails 
to  make  a  timely  submission  under  these 
rules,  the  exemption  will  expire  1  year 
from  the  effective  date  of  granting  the 
exemption. 

(2)  Any  petitioner  who  has  been 
granted  an  exemption  in  a  prior  rule,  in 
this  current  rule,  or  in  a  subsequent 
exemption  rule,  and  who  has  increased 
the  amount  of  PCBs  handled  or  who  has 
deviated  in  any  manner  frmn  their 
original  petition  will  be  required  to 
submit  a  new  exemption  petition  to 
EPA.  The  activities  granted  by  the 
original  exemption  must  not  exceed  the 
limits  originally  approved  by  EPA  until 
the  new  submission  is  addressed  by 
rulemaking. 

§§750.13  and  750.14  [Amended] 

c.  In  §  §  750.13  and  750.14  change  the 
reference  “§  750.11(d)”  to  read 

”§  750.11(c)”. 

d.  Section  750.31  is  amended  by 
removing  paragraph  (b).  by 
redesignating  paragraphs  (c).  (d)  and  (cl 
us  paragraphs  (b),  (c)  and  (d). 
respectively,  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 
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§  750.31  Filing  of  petitions  for  exemption. 
***** 

(e)  Renewal  requests.  (1)  As  of  [insert 
the  elective  date  of  this  final  rule]  any 
petitioner  who  has  been  granted  an 
exemption,  under  section  6(e)(3)(B)  of 
TSCA,  in  this  rule  or  in  any  subsequent 
rule  and  who  seeks  to  extend  that 
exemption,  must  submit  a  certified  letter 
to  EPA  requesting  that  the  exemption  be 
granted  for  the  following  year.  This 
letter  must  verify  that  the  type  of 
activities,  the  procedures  for  handling 
the  PCBs,  or  any  other  aspect  of  the 
exemption  have  not  changed  and  that 
the  amount  of  PCBs  handled  has  not 
increased  from  the  original  exemption 
petition  request.  This  letter  must  be  sent 
to  EPA  at  least  6  months  prior  to  the 
anniversary  of  the  expiration  of  the 
original  exemption.  If  a  petitioner  fails 
to  make  a  timely  submission  under  these 
rules,  the  exemption  will  expire  1  year 
from  the  effective  date  of  granting  the 
exemption. 

(2)  Any  petitioner  who  has  been 
granted  an  exemption  in  a  prior  rule,  in 
this  current  rule,  or  in  a  subsequent 
exemption  rule,  and  who  has  increased 
the  amount  of  PCBs  handled  or  who  has 
deviated  in  any  manner  from  their 
original  petition  will  be  required  to 
submit  a  new  exemption  petition  and 
will  not  be  subject  to  extension  through 
submission  of  a  certified  letter.  The 
activities  granted  by  the  original 
exemption  must  not  exceed  the  limits 
originally  approved  by  EPA  until  the 
new  submission  is  addressed  by 
rulemaking. 

S§  750.33  and  750.34  [Amended] 

e.  In  §  §  750.33(a)  and  750.34(a)(1) 
change  "§  750.31(d)’*  to  read 
“§  750.31(c).” 

2.  In  part  761: 

PART  761— [AMENDED] 

a.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2005,  2607,  2811,  2614 
and  2616. 

b.  In  S  761.30  by  adding  paragraph  (p) 
to  read  as  follows: 

9  761.30  Authorizatione. 
***** 

(p)  Analytical  reference  samples. 
PCBs  in  analytical  reference  samples 
derived  from  waste  materials  may  be 
used  only  when  the  samples  originated 
hrom  a  person  who  has  been  granted  an 
exemption  to  process  and  distribute  in 
commerce  such  samples  under  TSCA 
section  6(e)(3)(B).  Once  the  use  of  such 
samples  is  completed,  disposal  of  such 
samples  is  governed  by  all  applicable 


Federal,  State,  and  local  laws,  including 
the  rules  contained  in  this  part. 

***** 

c.  In  9  761.80  by  adding  paragraphs 
(c)(2)  and  (m)(7)  and  by  revising 
paragraphs  (h)  and  (n)  to  read  as 
follows: 

§  761.80  Manufacturing,  processing  and 
distribution  In  commerce  exemptions. 
***** 

(c)*  *  * 

(2)  ManTech,  Research  Triangle  Park, 
NC  27709. 

***** 

(h)  The  Administrator  grants  the 
following  petitioner(s)  an  exemption  for 
1  year  to  process  and  distribute  in 
commerce  PCBs  for  analytical  reference 
samples  derived  from  actual  waste 
materials: 

(1)  R.T.  Corporation,  Laramie,  WY 
82070. 

(2)  (Reserved) 

***** 

(m) *  *  * 

(7)  Restek  Corporation,  Bellefonte,  PA. 
16823 

(n)  The  1-year  exemption  granted  to 
petitioners  in  paragraphs  (a)  through  (f), 
and  (m](l)  through  (m](6)  of  this  section 
shall  be  renewed  automatically  as  long 
as  there  is  no  increase  in  the  amount  of 
PCBs  to  be  processed  and  distributed, 
imported  (manufactured),  or  exported, 
nor  any  change  in  the  manner  of 
processing  and  distributing,  importing 
(manufacturing),  or  exporting  of  PCBs.  If, 
however,  there  is  such  a  change,  a  new 
exemption  petition  must  be  submitted  to 
EPA  and  it  will  be  addressed  in  the  next 
exemption  rulemaking.  In  such  a  case, 
the  activities  granted  imder  the  original 
exemption  may  continue  only  until  the 
anniversary  of  the  effective  date  of  the 
original  Bnal  exemption  rule  granting 
the  petition.  The  1-year  exemption 
granted  to  petitioners  in  paragraphs 
(c)(2),  (h)  and  (m)(7)  of  this  section  shall 
be  extended  only  if  a  certified  letter  is 
submitted  to  EPA  by  the  petitioner 
according  to  §  750.30(e)  of  this  chapter 
and  until  EPA  acts  on  ^e  information  by 
rulemaking.  The  petitioner  will  be 
allowed  to  continue  the  activities  for 
which  it  requests  the  exemption,  but  is 
prohibited  from  exceeding  the  amounts 
or  modifying  the  PCB  process  as 
described  in  the  initial  petition.  If  a 
petitioner  submits  a  certiHed  letter 
requesting  to  renew  the  exemption  for 
another  year  and  if  there  is  any  increase 
in  the  amount  of  PCBs  to  be  processed 
and  distributed,  imported 
(manufactured),  or  exported,  or  if  there 
is  any  change  in  the  maimer  of 
processing  and  distributing,  importing 
(manufacturing),  or  exporting  of  PCBs, 


the  certified  letter  shall  be  accompanied 
by  a  new  exemption  petition  which  will 
be  addressed  in  the  next  exemption 
rulemaking.  In  such  a  case,  the  activities 
granted  under  the  original  exemption 
may  continue  only  until  the  anniversary 
date  of  the  original  exemption  petition 
being  granted.  Also,  if  the  certified  letter 
to  extend  the  activities  is  not  submitted 
in  a  timely  fashion  according  to 
§  750.11(e)  or  9  750.31(e)  of  Ifris  chapter, 
as  appropriate,  all  exempted  activities 
shall  cease  on  the  expiration  date  and 
the  letter  will  be  considered  a  new 
petition  which  will  be  addressed  during 
the  next  exemption  rulemaking. 
***** 

[FR  Doc.  92-4780  Filed  2-2&-92:  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  641 

Environmental  Assessment 
Procedures  for  Proposed  National 
Science  Foundation  Actions  in 
Antarctica 

agency:  National  Science  Foundation. 
action:  Proposed  rule. 

summary:  The  National  Science 
Foundation  (NSF)  proposes  to  issue 
regulations  ^at  provide  procedures  for 
implementing  (i)  Executive  Order  12114, 
Environmental  Effects  Abroad  of  Major 
Federal  Actions,  44  FR  1957  (Executive 
Order)  as  it  applies  to  NSFs  activities  in 
Antarctica,  and  (ii)  the  environmental 
assessment  requirements  of  the  Protocol 
on  Environmental  Protection  to  the 
Antarctic  Treaty  and  its  related 
annexes,  adopted  by  the  fourth  session 
of  the  Eleventh  Special  Antarctic  Treaty 
Consultative  Meeting  (SCM  XI)  on 
October  4, 1991,  and  signed  by  the 
United  States  on  that  date.  The 
procedures  require  environmental 
assessment  of  proposed  U.S.  Antarctic 
Program  (USAP)  actions  so  that 
responsible  agency  officials  may 
consider  the  potential  environmental 
effects  of  those  proposed  actions. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1992. 

addresses:  Interested  persons  may 
submit  written  comments  to  Lawrence 
Rudolph.  Deputy  General  Counsel. 
Office  of  the  General  Counsel,  National 
Science  Foundation,  1800  G  Street  NW., 
room  501,  Washington,  DC  20550,  or 
hand  deliver  comments  to  the  same 
address  between  the  hours  of  9  a.m.  and 
5  p.m.  Monday  through  Friday. 
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FOR  FURTHER  INFORMATION  CONTACT; 

Lawrence  Rudolph.  Deputy  General 
Counsel,  or  Miriam  Leder,  Assistant 
General  Counsel,  (202)  357-9435:  or  Dr. 
Sidney  Draggan,  fevironmental  Officer, 
Division  of  Polar  Programs.  (202)  357- 
7766.  National  Science  Foundation,  at 
the  above  address. 

SUPPLEMENTARY  INFORMATION;  The 
United  States  first  established  year- 
round  research  stations  in  Antarctica  in 
1957-1958.  At  that  time,  NSF  was  given 
responsibility  for  the  U.S.  Antarctic 
research  program,  and  was  later  given 
overall  management  responsibility  for 
the  USAP.  Currently,  NSF  manages  the 
research  program,  plans  logistics  and 
operations  support  for  the  USAP.  and 
oversees  implementation  of  this  support 
by  a  civilian  contractor  and  by  other 
government  agencies  (i.e.,  the  Naval 
Support  Force  Antarctica  and  the  U.S. 
Coast  Guard). 

NSF’s  primary  statutory  function  is  to 
support  scientific  research,  and 
Antarctica's  relatively  pristine 
environment  provides  an  unmatched 
natural  laboratory  for  much  of  this 
research.  NSF  is  committed  to  the 
environmental  protection  of  Antarctica, 
and  environmental  assessment 
constitutes  a  vital  component  of  its 
antarctic  environmental  management 
and  protection  activities. 

On  July  10, 1990,  NSF  published  a 
proposed  rule  in  the  Federal  Register 
entitled  "Procedures  for  Implementing 
Executive  Order  12114,  Environmental 
Effects  Abroad  of  Major  Federal 
Actions.”  That  proposed  rule  set  forth 
procedures  for  environmental 
assessments  of  USAP  activities,  and 
NSF  received  comments  on  that  rule 
from  several  agencies,  organizations  and 
individuals. 

Before  the  proposed  rule  was  issued 
as  a  final  regulation,  the  Antarctic 
Treaty  Parties  met  several  times  to 
discuss  and  e\'entually  adopt  the 
Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty  and  its  related 
annexes.  Annex  I  of  the  Protocol 
contains  specific  procedures  for 
environmental  assessment  of  antarctic 
activities.  NSF’s  proposed  assessment 
procedures  have  now  been  substantially 
revised  to  implement  the  environmental 
assessment  provisions  of  the  Protocol  to 
the  extent  they  apply  to  USAP  activities, 
and  to  take  into  account  the  comments 
received  on  its  earlier  proposed  rule.  To 
the  extent  any  commenters  on  the 
earlier  proposed  rule  do  not  feel  that 
their  comments  are  adequately 
addressed  in  these  proposed  assessment 
procedures,  such  commenters  are 
invited  to  resubmit  their  comments  so 
that  they  may  be  considered  by  NSF 


prior  to  the  issuance  of  final  assessment 
procedures. 

As  required  by  the  Executive  Order, 
NSF  consulted  with  the  Department  of 
State  and  the  Council  on  Environmental 
Quality  prior  to  preparing  this  notice. 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation,  and 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  45  CFR  Part  641 

Antarctica.  Environmental 
assessment. 

Pursuant  to  the  authority  granted  by 
the  Executive  Order,  NSF  is  proposing  to 
add  a  new  part  641  to  title  45  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

Dated:  February  24. 1992. 

Walter  E.  Massey, 

Director. 

PART  641— ENVIRONMENTAL 
ASSESSMENT  PROCEDURES  FOR 
PROPOSED  NATIONAL  SCIENCE 
FOUNDATION  ACTIONS  IN 
ANTARCTICA 

Sec. 

641.10  Purpose. 

641.11  Policy. 

641.12  Applicability. 

541.13  Right  of  action. 

641.14  Etefinitions. 

641.15  Preliminary  environmental  review 

641.16  Preparation  of  environmental 
documents,  generally. 

641.17  Initial  environmental  evaluation. 

641.18  Comprehensive  environmental 
evaluation. 

641.19  ModiHcation  of  environmental 
documents. 

641.20  Notiheation  of  availability  of 
environmental  documents  and  other 
infcHTnation. 

641.21  Monitoring. 

641.22  Cases  of  emergency. 

Authority:  E.0. 12114, 44  FR  1957,  3  CFR 

1979  Comp.,  p.  356. 

§  641.10  Purpose. 

These  procedures  are  designed  to 
elicit  and  evaluate  information  that  will 
inform  the  National  Science  Foundation 
(NSF)  of  the  potential  environmental 
consequences  of  proposed  U.S. 

Antarctic  Program  (USAP)  actions,  so 
that  relevant  enviroiunental 
considerations  are  taken  into  account  by 
decisionmakers  before  reaching  final 
decisions  on  whether  or  how  to  proceed 
with  proposed  actions.  These 
procedures  are  consistent  with  and 
implement  the  requirements  of: 

(1)  Executive  Order  12114  as  it  relates 
to  NSF 8  antarctic  activities,  and 


(2)  The  environmental  assessment 
provisions  of  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty. 

S  641.11  Policy. 

It  is  the  policy  of  NSF  to  use  all 
practicable  means,  consistent  with  its 
authority  and  available  resources,  to 
ensure  that  potential  environmental 
effects  of  actions  undertaken  by  NSF  in 
Antarctica  are  appropriately  identified 
and  considered  during  the 
decisionmaking  process,  and  that 
appropriate  environmental  safeguards 
are  adopted  so  as  to  limit,  mitigate  or 
prevent  adverse  impmets  on  the 
antarctic  environment. 

§641.12  Appneabnity. 

The  requirements  set  forth  in  this  part 
apply  to  all  proposed  projects,  programs 
and  actions  authorized  or  approved  by 
NSF  that  may  have  at  least  a  minor  or 
transitory  impact  on  the  antarctic 
environment. 

§  641.13  Right  of  action. 

The  procedures  set  forth  in  this  part 
establish  internal  procedures  to  be 
followed  by  NSF  in  considering  the 
potential  environmental  effects  of 
actions  taken  in  Antarctica.  Nothing  in 
this  part  shall  be  construed  to  create  a 
cause  of  action. 

§  641.14  Definttions. 

As  used  in  these  procedures,  the  term: 

(a)  Action  means  a  project,  program  or 
other  activity,  including  the  adoption  of 
an  official  policy  or  formal  plan,  that  is 
undertaken,  authorized,  adopted  or 
approved  by  NSF,  the  decommissioning 
of  a  physical  plant  or  facility,  and  any 
change  in  the  scope  or  intensity  of  a 
project,  program  or  action. 

(b)  Antarctica  means  the  area  south  of 
60  degrees  south  latitude. 

(c)  Antarctic  environment  means  the 
natural  and  physical  environment  of 
Antarctica  and  its  dependent  and 
associated  ecosystems,  but  excludes 
social,  economic  and  other 
environments. 

(d)  Antarctic  Treaty  Consultative 
Meeting  means  a  meeting  of  the  Parties 
to  the  Antarctic  Treaty,  held  pursuant  to 
Article  IX(1)  of  the  Treaty. 

(e)  Comprehensive  Environmental 
Evaluation  or  CEE  means  a  study  of  the 
reasonably  foreseeable  potential  effects 
of  a  proposed  action  on  the  antarctic 
environment,  prepared  in  accordance 
with  the  provisions  of  §  641.18.  A 
Comprehensive  Environmental 
Evaluation  shall  constitute  an 
environmental  impact  statement  for 
purposes  of  the  Executive  Order. 
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(f)  Environmental  Action 
Memorandum  means  a  document  briefly 
describing  a  proposed  action  and  its 
potential  impacts,  if  any,  on  the 
antarctic  environment. 

(g)  Environmental  document  means  an 
initial  environmental  evaluation  or  a 
comprehensive  environmental 
evaluation. 

■'h)  Environmental  review  means  the 
environmental  review  required  by  the 
provisions  of  this  part,  and  includes 
preliminary  environmental  review  and 
preparation  of  an  environmental 
document,  if  necessary. 

(i)  Executive  Order  means  Executive 
Order  12114,  Enviroiunental  Effects 
Abroad  of  Major  Federal  Actions,  44  FR 
1957. 

(j)  Initial  Environmental  Evaluation  or 
lEE  means  a  study  of  the  reasonably 
foreseeable  potential  effects  of  a 
proposed  action  on  the  antarctic 
environment,  prepared  in  accordance 
with  the  provisions  of  S  641.17. 

(k)  Preliminary  environmental  review 
means  the  environmental  review 
described  in  §  641.15(a). 

(l)  Protocol  means  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty,  adopted  on  October  4. 
1991,  in  Madrid,  at  the  fourth  session  of 
the  Eleventh  Special  Antarctic  Treaty 
Consultative  Meeting  and  signed  by  the 
United  States  on  that  date,  and  all 
annexes  thereto. 

(m)  Responsible  official  means  the 
Assistant  Director  for  Geosciences  of 
NSF,  or  any  NSF  employee(s) 
designated  by  the  Assistant  Director  to 
be  principally  responsible  for  the 
preparation  of  environmental  action 
memoranda  or  environmental 
documents  under  this  part. 

(n)  Treaty  means  the  Antarctic  Treaty 
signed  in  Washington,  DC,  on  December 
1, 1959,  T.I.A.S  No.  4780. 

9  641.15  Preliminary  environmental 
review. 

(a)  The  responsible  official  shall  be 
notified  of  all  actions  proposed  by  all 
components  of  the  USAP  early  in  the 
general  planning  process,  so  ^at 
environmental  review  may  be  integrated 
into  the  planning  and  decisionmaking 
processes.  The  responsible  offlcial  shall 
conduct  a  preliminary  environmental 
review  of  each  action,  including 
consideration  of  the  potential  direct  and 
reasonably  foreseeable  indirect  effects 
of  a  proposed  action  on  the  antarctic 
environment. 

(b)  If,  on  the  basis  of  the  preliminary 
environmental  review,  the  responsible 
official  determines  that  an  action  will 
have  less  than  a  minOT  or  transitory 
impact  on  the  antarctic  envirorunent,  he 
will  prepare  an  Environmental  Action 


Memorandum  briefly  summarizing  the 
environmental  issues  considered  and 
conclusions  drawn  from  the  review.  No 
further  environmental  review  shall  be 
necessary. 

9  641.16  Preparation  of  environmental 
documents,  generally. 

(a)  Preparation  of  an  environmental 
document.  If  the  responsible  oflicial 
determines,  either  initially  or  on  the 
basis  of  a  preliminary  environmental 
review,  that  a  proposed  action  may  have 
at  least  a  minor  or  transitory  impact  on 
the  antarctic  environment,  he  will 
prepare  an  environmental  document  in 
accordance  with  the  provisions  of  this 
Part,  in  making  this  determination,  the 
responsible  official  should  consider 
whether  and  the  degree  to  which  the 
proposed  action: 

(1)  Has  the  potential  to  adversely 
affect  public  health  and  safety  through 
the  environment: 

(2)  May  have  environmental  effects 
that  are  likely  to  be  highly  controversial: 

(3)  Has  highly  uncertain 
environmental  effects,  or  involves 
unique  or  unknown  environmental  risks: 
or 

(4)  Together  with  other  actions,  the 
effects  of  any  one  of  which  is 
individually  insignificant,  may  have  at 
least  minor  or  transitory  cumulative 
environmental  effects. 

(bj  Prior  asessments.  Notwithstanding 
the  provisions  of  9  641.16(a).  if  an 
environmental  document  (including  a 
generic  or  programmatic  CEE)  or  its 
equivalent  has  been  prepared  for  a 
particular  type  of  action,  and  that 
document  adequately  addresses  the 
enviroiunental  eflects  of  a  proposed 
action  of  that  type,  a  new  environmental 
document  need  not  be  prepared.  Instead, 
the  responsible  oflicial  shall  prepare  an 
Environmental  Action  Memorandum  for 
the  proposed  action,  cross-referencing 
the  previously  prepared  environmental 
document. 

(c)  Exclusions.  NSF  has  determined 
that  the  following  actions  will  have  less 
than  a  minor  or  transitory  impact  on  the 
Antarctic  environment,  and  are  not 
subject  to  the  procedures  set  forth  in 
this  Part,  except  to  the  extent  provided 
herein: 

(1)  Scientific  research  activities 
involving: 

(1)  Low  volume  collection  of  biological 
or  geologic  specimens; 

(ii)  Small-scale  detonation  of 
explosives: 

(iii)  Use  of  weather/research  balloons, 
reseeirch  rockets,  and  automatic  weather 
stations  that  are  to  be  retrieved:  and 

(iv)  Use  of  radioisotopes. 

(2)  Interior  remodelling  and 
renovation  of  existing  facilities. 


Notwithstanding  the  foregoing,  if 
information  developed  during  the 
planning  of  any  of  the  actions  described 
in  this  9  641.16(c)  indicates  the 
possibility  that  the  action  may  have  at 
least  minor  or  transitory  impact  on  the 
Antarctic  environment,  the 
environmental  effects  of  the  action  shall 
be  reviewed  to  determine  the  need  for 
the  preparation  of  an  environmental 
document. 

(d)  Coordination  with  other 
committees,  offices  and  federal 
agencies.  The  responsible  official  shall 
notify  NSF's  Committee  on 
Environmental  Matters  and  the  Office  of 
the  General  Counsel  when  he  intends  to 
prepare  an  environmental  document, 
and  will  coordinate  preparation  of  the 
document  with  those  entities. 
Responsibility  for  preparation  of  the 
environmental  document  rests  primarily 
with  the  responsible  offlcial,  but  he 
should  consult  with  and  encourage  the 
participation  of  other  knowledgeable 
individuals  within  NSF,  and.  where 
appropriate,  with  other  individuals, 
government  agencies  and  entities  with 
relevant  knowledge  and  expertise. 

(e)  Type  of  environmental  document. 
The  type  of  environmental  document 
requir^  under  this  Part  depends  on  the 
nature  of  the  proposed  action  under 
consideration.  An  lEE  must  be  prepared 
for  proposed  actions  which  the 
responsible  official  concludes  may  have 
at  least  a  minor  transitory  impact  on  the 
Antarctic  environment  and  for  which  a 
CEE  is  not  prepared.  A  CEE  must  be 
prepared  if  an  lEE  indicates,  or  if  it  is 
otherwise  determined,  that  a  proposed 
action  is  likely  to  have  more  than  a 
minor  or  transitory  impact  on  the 
antarctic  environment. 

(f)  Obligation  of  funds.  Because  of 
logistic  constraints,  it  may  not  be 
possible  to  complete  the  environmental 
review  of  a  proposed  action  before 
funds  must  be  committed  and/or 
disbursed.  In  such  cases,  funds  for  the 
proposed  action  may  be  committed  and/ 
or  disbursed.  piDvided: 

(1)  the  appropriate  environmental 
review  is  completed  before 
implementation  of  the  proposed  action 
in  Antarctica,  and 

(2)  implementation  plans  for  the 
proposed  action  will  be  modified  or 
canceled  in  light  of  the  completed 
environmental  review,  if  appropriate. 

§  641.17  Initial  anvironmantal  evaluation. 

(a)  Contents.  An  lEE  shall  contain 
suflicient  detail  to  assess  whether  a 
proposed  action  may  have  more  than  a 
minor  or  transitory  impact  on  the 
antarctic  environmoit,  and  shall  include 
the  following  information: 
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(1)  A  description  of  the  proposed 
action,  including  its  purpose,  location, 
duration  and  intensity;  and 

(2)  Consideration  of  alternatives  to 
the  proposed  action  and  any  impacts 
that  the  proposed  action  may  have  on 
the  antarctic  environment,  including 
cumulative  impacts  in  light  of  existing 
and  known  planned  actions  and  existing 
information  on  such  actions. 

(b)  Further  environmental  review.  If 
an  lEE  indicates  that  a  proposed  action 
is  likely  to  have  no  more  than  a  minor  or 
transitory  impact  on  the  antarctic 
environment,  no  further  environmental 
review  of  the  action  is  necessary 
provided  that  appropriate  procedures, 
which  may  include  monitoring,  are  put 
in  place  to  assess  and  verify  the  impact 
of  the  action. 

(c)  Availability  to  public.  An  annual 
list  of  lEEs  and  a  description  of  any 
decisions  taken  in  consequence  thereof 
shall  be  provided  to  the  Department  of 
State  for  circulation  to  ail  Parties  to  the 
Protocol  and  to  organizations  or 
committees  established  pursuant  to  the 
Protocol  or  the  Treaty,  as  required.  The 
list  and  copies  of  final  lEEs  also  shall  be 
available  to  the  public  upon  request. 

§  641.18  Comprehensive  environmental 
evaluation. 

(a)  Scoping.  If  it  is  determined  that  a 
Cffi  will  be  prepared,  the  responsible 
official  shall  commence  the  process  of 
identifying  significant  issues  relating  to 
the  proposed  action  and  determining  the 
scope  of  the  issues  to  be  addressed  in 
the  CEE.  Persons  and  government 
agencies  having  expertise  relevant  to 
the  environmental  aspects  of  the 
proposed  action  shall  also  participate  in 
this  process. 

(b)  Contents  of  CEE.  A  CEE  shall  be  a 
concise  and  analytical  document, 
prepared  in  accordance  with  the  range 
of  relevant  issues  identified  in  the 
scoping  process.  It  shall  contain 
sufficient  information  to  permit 
informed  consideration  of  the 
reasonably  foreseeable  potential 
environmental  effects  of  a  proposed 
action  and  the  reasonable  alternatives 
to  that  proposed  action.  Such 
information  shall  include  the  following: 

(1)  A  description  of  the  proposed 
action  including  its  purpose,  location, 
duration  and  intensity; 

(2)  A  description  of  the  initial  base¬ 
line  environmental  state  with  which 
predicted  changes  are  to  be  compared, 
and  a  prediction  of  the  future 
environmental  state  in  the  absence  of 
the  proposed  action; 

(3)  A  description  of  the  methods  and 
data  used  to  forecast  the  potential 
impacts  of  the  proposed  action; 


(4)  An  estimate  of  the  nature,  extent, 
duration  and  intensity  of  the  likely 
direct  potential  impacts  of  the  proposed 
action; 

(5)  A  consideration  of  the  potential 
indirect  or  second  order  impacts  from 
the  proposed  action; 

(6)  A  consideration  of  potential 
cumulative  impacts  of  the  proposed 
action  in  light  of  existing  activities  and 
other  known  planned  actions  and 
available  information  on  those  actions; 

(7)  A  description  of  all  reasonable 
alternatives  to  the  proposed  action, 
including  the  alternative  of  not 
proceeding,  and  the  potential 
consequences  of  those  alternatives,  in 
sufficient  detail  to  allow  a  clear  basis 
for  choice  among  the  alternatives  and 
the  proposed  action; 

(8)  Identification  of  measures, 
including  monitoring,  that  could  be 
employed  to  minimize,  mitigate  or 
prevent  potential  impacts  of  the 
proposed  action,  detect  unforeseen 
impacts,  provide  early  warning  of  any 
adverse  effects,  and  carry  out  prompt 
and  effective  response  to  accidents; 

(9)  Identification  of  unavoidable 
potential  impacts  of  the  proposed  action. 

(10)  Consideration  of  die  potential 
effects  of  the  proposed  action  on  the 
conduct  of  scientific  research  and  on 
other  existing  uses  and  values; 

(11)  Identification  of  gaps  in 
knowledge  and  uncertainties 
encountered  in  compiling  the 
information  required  by  this  §  641.18(b); 

(12)  A  non-technical  summary  of  the 
information  included  in  the  CEE;  and 

(13)  The  name  and  address  of  the 
person  and/or  organization  which 
prepared  the  CEE,  and  the  address  to 
which  comments  thereon  should  be 
directed. 

(c)  Circulation  of  draft  CEE.  A  draft  or 
each  CEE  shall  be  provided  to  the 
Department  of  State  for  circulation  to  all 
Parties  to  the  Protocol  and  to 
organizations  or  committees  established 
pursuant  to  the  Protocol  or  Treaty,  as 
required,  and  shall  be  made  publicly 
available.  Notice  of  such  public 
availability  shall  be  published  in  the 
Federal  Register.  All  such  parties  shall 
have  a  period  of  not  less  than  ninety  (90) 
days  within  which  to  review  and 
comment  upon  the  draft  CEE. 

(d)  Final  CEE.  A  final  CEE  shall 
address,  and  shall  include  or  summarize, 
comments  received  on  the  draft  CEE. 

The  final  CEE.  notice  of  any  decisions 
related  thereto,  and  any  evaluation  of 
the  significance  of  the  predicted  impacts 
in  relation  to  the  advantages  of  the 
proposed  action  shall  be  provided  to  the 
Department  of  State  for  circulation  to  all 
parties  to  the  Protocol,  and  shall  be 
available  to  the  public  upon  request,  at 


least  sixty  (60)  days  prior  to  the 
commencement  of  the  proposed  activity 
in  Antarctica. 

(e)  Implementation  of  Proposed 
Action.  No  action  for  which  a  final  CEE 
is  required  shall  proceed  in  Antarctica 
until  after  the  earlier  of. 

(1)  The  first  Antarctic  Treaty 
Consultative  Meeting  taking  place  at 
lease  one  hundred  and  twenty  days 
after  circulation  of  the  draft  CEE,  or 

(2)  Fifteen  months  following  the 
circulation  of  the  draft  CEE. 

§  641.19  Modification  of  environmental 
documents. 

The  responsible  official  should  revise 
or  supplement  an  environmental 
document  if  there  is  a  substantial 
change  in  a  proposed  action  which  may 
have  more  than  a  minor  or  transitory 
effect  on  the  antarctic  environment,  or  if 
there  are  significant  new  circumstances 
or  information  which  may  have  bearing 
on  the  proposed  action. 

§  641.20  Notification  of  avaiiabiiity  of 
anvironmantai  documants  and  othar 
information. 

Environmental  Action  Memoranda, 
environmental  documents  and  final  data 
obtained  under  §  641.21  shall  be  made 
available  to  the  public  upon  request. 
However,  notice  of  such  availability 
need  not  be  given,  except  as  specifically 
provided  in  this  part. 

§  641.21  Monitoring. 

Scientific,  analytic  and/or  reporting 
procedures  shall  be  put  in  place, 
including  appropriate  monitoring  of  key 
environmental  indicators,  to  assess  and 
verify  the  potential  environmental 
impacts  of  actions  which  are  the  subject 
of  a  CEE.  All  proposed  actions  for  which 
an  environmental  document  has  been 
prepared  should  include  procedures  to 
provide  a  regular  and  verifiable  record 
of  the  actual  impacts  of  those  actions,  in 
order,  inter  alia,  to 

(1)  Enable  assessments  to  be  made  of 
the  extent  to  which  such  impacts  are 
consistent  with  the  Protocol:  and 

(2)  Provide  information  useful  for 
minimizing  or  mitigating  those  impacts, 
and,  where  appropriate,  information  on 
the  need  for  suspension,  cancellation  or 
modification  of  the  action. 

§  641.22  Cases  of  emergency. 

This  part  shall  not  apply  to  actions 
taken  in  cases  of  emergency  relating  to 
the  safety  of  human  life  or  of  ships, 
aircraft  or  equipment  and  facilities  of 
high  value,  or  the  protection  of  the 
environment.  Notice  of  any  such  actions 
which  would  otherwise  have  required 
the  preparation  of  a  CEE  shall  be 
provided  immediately  to  the  Department 
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of  State  for  circulation  to  all  Parties  to 
the  Protocol  and  to  committees  and 
organizations  established  pursuant  to 
the  Treaty  or  Protocol,  as  required.  A 
description  of  the  emergency  action 
undertaken  shall  also  be  provided  to  the 
Department  of  State  for  appropriate 
circulation  within  ninety  days  of  the 
action. 

[FR  Doc.  92-4748  Filed  2-28-82:  8:45  am| 
BILUNO  CODE  7SSS-01-4I 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  Advocacy  and  Enterprise 

The  Citizens’  Advisory  Committee  on 
Equal  Opportunity;  Meeting 

agency:  O^ce  of  Advocacy  and 
Enterprise,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  schedule  and  agenda  of  a 
meeting  of  the  Citizens’  Advisory 
Committee  on  Equal  Opportunity.  The 
meeting  will  be  open  to  the  public. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463). 

DATES:  March  9  and  10. 1992,  9  a.m.-4:30 
p.m.  on  the  9th  and  9  a.m.-l  p.m.  on  the 
10th. 

ADDRESSES:  The  meeting  location  is  at 
the  U.S.  Department  of  Agriculture, 
Williamsburg  Room,  104-W, 
Administration  Building,  W^ashington, 
DC  20250.  Send  written  statements  to 
Steven  Chang  or  Crystal  Day,  Office  of 
Advocacy  and  Enterprise,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW.,  room  1322- 
S,  South  Building,  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Chang,  (202)  720-7381  or  Crystal 
Day.  (202)  720-7117. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  receive  brieRngs  on  the 
reorganization  of  the  Department’s 
Office  of  Equal  Opportunity  and  of  the 
Office  of  Personnel  and  on  the 
Department’s  Succession  Planning  and 
Recruitment  Plan.  The  committee  will 
also  elect  officers  for  fiscal  year  1992 
and  discuss  their  fiscal  year  1992 
agenda. 

Jo  Ann  C  Jenkins, 

Director,  Office  of  Advocacy  and  Enterprise. 
[FR  Doc.  92-4767  Filed  2-28-92: 8:45  am) 
numa  code  34io-s«-h 


Federal  Grain  inspection  Service 

Designation  of  the  Quincy,  Inc.,  (IL) 
Agency 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

summary:  FGIS  announces  the 
designation  of  Quincy  Grain  Inspection 
&  Weighing  Service.  Inc.  (Quincy,  Inc.), 
to  provide  official  grain  inspection 
services  imder  the  United  States  Grain 
Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  April  1, 1992. 
ADDRESSES:  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Duim,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  October  1, 1991,  Federal 
Register  (56  FR  49740),  FGIS  announced 
that  the  designation  of  Anthony  L 
Marquardt  dba  Quincy  Grain  Inspection 
&  Weighing  Service  terminates  on 
March  31, 1992,  and  asked  persons 
interested  in  providing  official  services 
within  the  Quincy  geographic  area  to 
submit  an  application  for  designation. 
Applications  were  to  be  postmarked  by 
October  31. 1991. 

Anthony  L  Marquardt,  proposing  to 
incorporate  as  Quincy  Grain  Inspection 
fk  Weighing  Service,  Inc.  (Quincy,  Inc.), 
and  John  H.  Oliver,  Inc.,  dba  Keokuk 
Grain  Inspection  Service,  the  only 
applicants,  each  applied  for  the  entire 
£Lvailable  geographic  area.  FGIS  named 
and  requested  comments  on  the 
applicants  for  the  Quincy  area 
designation  in  the  December  23, 1991, 
Federal  Register  (56  FR  66428). 
Comments  were  to  be  postmarked  by 
January  28, 1992.  FGIS  received  no 
comments  by  the  deadline. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  Quincy,  Inc.,  is  better 
able  than  any  other  applicant  to  provide 


official  grain  inspection  in  the 
geographic  area  for  which  they  applied. 

Effective  April  1, 1992,  and 
terminating  March  31, 1995,  Quincy,  Inc., 
is  designated  to  provide  offlcial  grain 
inspection  in  the  geographic  area 
speciHed  in  the  October  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Quincy,  Inc.,  at 
217-222-7592. 

Authority:  Pub.  L.  94-582, 90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  February  14, 1992. 

J.  T.  Abshier, 

Director,  Compliance  Division. 

[FR  Doc.  92-4430  Filed  2-28-92;  8:45  am) 
BILUNQ  CODE  3410-EN-F 


Request  for  Applications  From  Persons 
Interested  in  Designation  To  Provide 
Official  Services  in  the  Geographic 
Areas  Presently  Assigned  to  the 
Fremont  (NE)  and  Titus  (IN)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

summary:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Fremont  Grain 
Inspection  Department,  Inc.  (Fremont), 
and  Titus  Grain  Inspection,  Inc.  (Titus), 
will  end  August  31, 1992,  according  to 
the  Act,  and  FGIS  is  asking  persons 
interested  in  providing  official  services 
in  the  specified  geographic  areas  to 
submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  on  or  before  April  1. 1992. 
ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  SW.,  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
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Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Fremont  located  at 
603  East  Dodge  Street,  Fremont,  NE 
68205,  and  Titus  located  at  1111  East  800 
North,  West  Lafayette,  IN  47906,  to 
officially  inspect  grain  under  the  Act  on 
September  1, 1989. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
end  not  later  than  triennially  and  may 
be  renewed  according  to  the  criteria  and 
procedures  prescribed  in  section  7(f)  of 
the  Act.  The  designations  of  Fremont 
and  Titus  end  on  August  31, 1992. 

The  geographic  area  presently 
assigned  to  Fremont,  in  the  States  of 
Iowa  and  Nebraska,  pursuant  to  section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

In  Iowa: 

Carroll  (west  of  U.S.  Route  71);  Clay 
(west  of  U.S.  Route  71);  Crawford; 
Dickinson  (west  of  U.  S.  Route  71); 
Harrison  (east  of  State  Route  183); 
O’Brien  (north  of  B24  and  east  of  U.S. 
Route  59);  Osceola  (east  of  U.S.  Route 
59);  and  Shelby  Counties. 

In  Nebraska: 

Bounded  on  the  North  by  U.S.  Route 
20  east  to  the  Pierce  County  line;  the 
eastern  Pierce  County  line;  the  northern 
Wayne,  Cuming,  and  Burt  County  lines 
east  to  the  Missouri  River, 

Bounded  on  the  East  by  the  Missouri 
River  south-southeast  to  State  Route  91; 
State  Route  91  west  to  the  Dodge  County 
line;  the  eastern  and  southern  Dodge 
County  lines  west  to  U.S.  Route  77;  U.S. 
Route  77  south  to  the  Saunders  County 
line; 

Bounded  on  the  South  by  the  southern 
Saunders,  Butler,  and  Polk  County  lines; 
and 

Bounded  on  the  West  by  the  western 
Polk  County  line  north  to  the  Platte 
River;  the  Platte  River  northeast  to  the 
western  Platte  County  line;  the  western 
and  northern  Platte  County  lines  east  to 
U.S.  Route  81;  U.S.  Route  81  north  to 
U.S.  Route  20. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
luergens  Produce  and  Seed,  and  Farmers 
Grain  and  Lumber  Company,  both  in 
Carroll,  Carroll  County,  Iowa  (located 
inside  Central  Iowa  Grain  Inspection 
Service,  Inc.’s,  area);  and  Farmers 


Cooperative,  and  Krumel  Grain  and 
Storage,  both  in  Wahoo,  Saunders 
County,  Nebraska  (located  inside 
Omaha  Grain  Inspection  Service,  Inc.’s, 
area). 

Exceptions  to  Fremont’s  assigned 
geographic  area  are  the  following 
locations  inside  Fremont’s  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Hastings  Grain  Inspection,  Inc.: 
Farmers  Cooperative  Grain  Company, 
and  Wagner  Mills,  Inc.,  both  in 
Columbus,  Platte  County,  Nebraska; 

2.  Omaha  Grain  Inspection  Service, 
Inc.:  Farmers  Coop  Business  Assn., 

Rising  City,  Butler  County,  Nebraska; 
and  Farmers  Coop  Business  Assn., 
Shelby,  Polk  County,  Nebraska. 

The  geographic  area  presently 
assigned  to  Titus,  in  the  State  of 
Indiana,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  will  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Pulaski  County  line; 

Bounded  on  the  East  by  the  eastern 
and  southern  Pulaski  County  lines;  the 
eastern  White  County  line;  the  eastern 
Carroll  County  line  south  to  State  Route 
25;  State  Route  25  southwest  to 
Tippecanoe  County;  the  eastern 
Tippecanoe  County  line; 

Bounded  on  the  South  by  the  southern 
Tippecanoe  County  line;  the  eastern  and 
southern  Fountain  County  lines  west  to 
U.S.  Route  41;  and 

Bounded  on  the  West  by  U.S.  Route  41 
north  to  the  northern  Benton  County 
line;  the  northern  Benton  County  line 
east  to  State  Route  55;  State  Route  55 
north  to  U.S.  Route  24;  U.S.  Route  24 
east  to  the  White  County  line;  the 
western  White  and  Pulaski  County  lines. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
Boswell  Grain  Company,  Boswell, 
Benton  County;  Duim  Grain,  Dimn, 
Benton  County;  York  Richland  Grain 
Elevator,  Inc.,  Earl  Park,  Benton  County; 
Raub  Grain  Company,  Raub,  Benton 
County  (located  inside  Champaign- 
Danville  Grain  Inspection  Departments, 
Inc.’s,  area);  and  The  Andersons,  Delphi, 
Carroll  County;  Buckeye  Feed  and 
Supply  Company,  Letters  Ford,  Fulton 
County;  andCargill,  Inc.,  Linden, 
Montgomery  County  (located  inside 
Frankfort  Grain  Inspection,  Inc.’s,  area). 

Exceptions  to  Titus’  assigned 
geographic  area  are  the  following 
locations  inside  Titus’  area  which  have 
been  and  will  continue  to  be  serviced  by 
the  following  official  agency:  Schneider 
Inspection  Service,  Inc.:  Central  Soya, 


and  Farmers  Grain,  both  in  Winamac, 
Pulaski  County. 

Interested  persons,  including  Fremont 
and  Titus,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specibed  above  under 
the  provisions  of  section  7(f)  of  the  Act 
and  §  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
specified  geographic  areas  is  for  the 
period  beginning  September  1, 1992,  and 
ending  August  31, 1995.  Persons  wishing 
to  apply  for  designation  should  contact 
the  Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582, 90  Stat.  2667,  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  February  14, 1992. 

).  T.  Abshier, 

Director,  Compliance  Division. 

[FR  Doc.  92-4431  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  341fr-EN-F 


Request  for  Comments  on  the 
Applicants  for  Designation  in  the 
Geographic  Areas  Currently  Assigned 
to  the  Enid  (OK)  and  Erie  (OH) 

Agencies 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

summary:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Enid  Grain 
Inspection  Company,  Inc.  (Enid),  and 
Dennis  L.  Boltenhouse  dba  Erie  Grain 
Inspection  Service  (Erie). 

DATES:  Comments  must  be  postmarked 
on  or  before  April  16, 1992. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to 

[A:ATTMAIL,0:USDA,ID:A36HDUNN]. 
ATTMAIL  and  FTS2000MAIL  users  may 
respond  to  IA36HDUNN.  Telecopier 
users  may  send  responses  to  the 
automatic  telecopier  machine  at  202-720- 
1015,  attention:  Homer  E.  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720-9525. 
SUPPLEMENTARY  information: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  January  2, 1992,  Federal 
Register  (57  FR  37),  P'GIS  asked  persons 
interested  in  providing  official  grain 
inspection  in  the  Enid  and  Erie 
geographic  areas  to  submit  an 
application  for  designation.  Applications 
were  to  be  postmarked  by  February  3, 
1992.  Enid,  and  Dennis  L.  Boltenhouse, 
proposing  to  incorporate  as  Erie  Grain 
Inspection  Service,  Inc.  (Erie,  Inc.),  were 
the  only  applicants.  Enid  applied  for  the 
entire  geographic  area  currently 
assigned  to  them.  Eiie,  Inc.,  applied  for 
the  entire  Erie  geogiaphic  area. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  conunents  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  FGIS  will  send  the 
applicants  written  notification  of  the 
decision. 

Authority:  Pub.  L  94-582,  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  February  14. 1992. 

).  T.  Abshier, 

Director,  Compliance  Division. 

[FR  Doc.  92-4432  Filed  2-28-92;  8:45  am] 
BIUJNO  CODE  3410-EN-F 

Forest  Service 

Crown  Jewel  Mine,  Okanogan  National 
Forest,  Okanogan  County,  WA 

AGENCY:  Forest  Service,  USDA; 
Department  of  Ecology,  Washington 
State. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  USDA,  Forest  Service  and  the 
Washington  State  Department  of 
Ecology  will  prepare  an  environmiental 
impact  statement  (EIS)  for  a  proposal  to 
develop  a  producing  mine  for  precious 


mineral  extraction  on  Buckhom 
Mountain.  The  Crown  Jewel  Mine 
project  area  is  located  approximately  21 
miles  east  of  Oroville,  in  T.  40  N.,  R.  30 
E.,  WM,  portions  of  sections  23,  24,  25 
and  T.  40  N.,  R.  31  E.,  portions  of 
sections  19, 30.  The  proposed  project  is  a 
mining  operation  consisting  of  an  open 
pit  mine,  two  waste  rock  dumps,  one 
topsoil  storage  area,  and  numerous 
buildings  for  milling  and  oRice 
operations.  The  purpose  of  the  EIS  will 
be  to  develop  and  evaluate  a  range  of 
alternatives  for  mining  and  related 
construction  of  roads  and  milling 
facilities.  The  alternatives  will  include  a 
no  action  alternative,  involving  no 
mining  or  road  construction,  and 
additional  alternatives  to  respond  to 
issues  generated  during  the  public 
involvement  (scoping)  process.  The 
proposed  project  will  be  in  compliance 
with  the  direction  in  the  December  1989 
Okanogan  National  Forest  Land  and 
Resources  Management  Plan  (Forest 
Plan)  which  provides  the  overall 
guidance  for  management  of  the  area 
and  the  proposed  projects  for  the  next 
ten  years,  llie  agencies  invite  written 
comments  on  the  scope  of  this  project. 

In  addition,  the  agencies  give  notice  of 
this  analysis  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  March  27, 1992. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Elaine  Zieroth,  Project 
Coordinator,  Tonasket  Ranger  District, 
P.O.  Box  466,  Tonasket,  Washington 
98855. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Elaine  Zieroth,  ^oject 
Coordinator.  Tonasket  Ranger  District, 
P.O.  Box  466,  Tonasket,  Washington, 
98855  (Phone:  (509)  486-2186). 
SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  and  Department  of 
Ecology  proposed  Crown  Jewel  Mine 
Project  (“PROJECT”)  would  consist  of 
one  open  pit  mine,  two  waste  rock 
dumps,  one  topsoil  storage  area,  and 
numerous  buildings  for  milling  and 
office  operations.  Approximately  600 
acres  will  be  disturbed  by  the  project 
out  of  an  approximate  1150  acres  of 
analysis  area.  Approximately  65  percent 
of  the  analysis  area  is  on  National 
Forest  System  (NFS)  land,  25  percent  is 
on  Bureau  of  Land  Management  land 
(BLM),  and  10  percent  is  on  private  land. 
1110  two  waste  rock  dumps  will  be 
designed  to  contain  approximately  105 


million  tons  of  rock  and  will  disturb 
approximately  289  acres  of  land.  The 
open  pit  mine  will  disturb 
approximately  90  acres.  The  project  has 
an  estimated  life  of  8  to  10  years  and  ore 
production  will  total  approximately  8  to 
10  million  tons.  The  ore  will  be 
processed  on  site  by  conventional 
milling  operations  to  recover  precious 
metals.  During  construction,  an 
estimated  200  and  250  temporary 
workers  will  be  employed. 

Approximately  130  employees  will  work 
at  the  project  during  operations.  The 
project  will  require  approximately  600 
acre  feet  of  water  per  year.  Power  will 
be  supplied  by  the  Public  Utility  District 
of  Okanogan  County  and  will  require 
approximately  8  megawatts  per  year. 
Drilling  will  be  performed  with  track  or 
truck-mounted  blast  hole  drills.  It  is 
anticipated  that  ammonium  nitrate/fuel 
oil  will  be  the  primary  blasting  agent. 

The  mill  facilities  will  be  located 
adjacent  to  the  mine  and  will  process 
the  ore  using  a  modified  conventional 
circuit  which  will  be  tailored  to  the 
specific  characteristics  of  the  Crown 
Jewel  ore.  The  primary  crushing  circuit 
will  be  constructed  adjacent  to  the  pit 
and  the  griniding  will  take  place  in  ball 
mills.  All  grinding  activities  occur  inside 
of  the  mill  building.  Environmental 
analyses  and  measures  will  include 
reclamation,  employee  environmental 
education,  spill  prevention /emergency 
response  planning,  water  quality 
monitoring  of  both  surface  and  ground 
water,  erosion  and  sediment  control,  air 
quality,  wildlife  protection  and  public 
safety.  The  slurry  or  tailings,  which  is 
comprised  of  dilute  cyanide  solution  and 
solids,  is  proposed  to  be  detoxified  in 
the  mill  facility  and  piped  to  an 
engineer-designed  disposal  facility. 

A  number  of  issues  have  been 
identified  to  date.  The  major  issues 
concern  water  quality  and  quantity, 
wildlife  habitat,  increased  traffic, 
radioactivity,  the  use  of  toxic  material 
for  mineral  extraction,  potential  spills, 
effects  on  the  visual  quality  of  the  area, 
and  potential  Wild  and  Scenic  Rivers. 

This  EIS  will  tier  to  the  final  EIS  for 
the  Forest  Plan.  The  Forest  Plan 
provides  forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  desired  future 
conditions  for  the  various  lands  on  the 
Forest.  This  direction  is  provided  for 
management  practices  that  will  be 
utilized  during  the  implementation  of  the 
Forest  Plan. 

The  Crown  Jewel  Mine  Analysis  Area 
contains  about  1150  acres.  The  Analysis 
Area  is  allocated  to  the  following 
Management  Areas  (MA): 
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— Approximately  17  percent  of  the  NFS 
land  is  in  MA 14  which  is  designed  to 
provide  wildlife  diversity  including 
deer  winter  range  while  producing 
merchantable  wood  fiber. 

— Approximately  83  percent  NFS  land  is 
in  MA  25  which  is  designed  to  provide 
intensive  timber  and  range 
management  opportunities.  This 
project  will  be  in  consistent  with  the 
Forest  Plan  although  some 
alternatives  may  incorporate  a  Forest 
plan  amendment. 

The  analysis  will  evaluate  a  range  of 
alternatives.  Alternatives  to  be 
evaluated  range  from  no-action,  with  no 
mining  or  road  construction  to 
alternatives  that  fully  develop  the 
mineral  and  milling  facilities. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  participating  agencies  will 
be  seeking  information,  comments,  and 
assistance  from  Federal.  State,  local 
agencies.  Native  American  Tribes,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be  used 
in  preparation  of  the  Draft  EIS.  The 
scoping  process  includes; 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  members  of  the 
public  of  opportunities  to  participate 
through  meetings,  personal  contacts,  or 
written  comment.  Keeping  the  public 
informed  through  the  media  and/or 
written  material  (e.g.  newsletters, 
correspondence,  etc.). 

The  Forest  Service  and  the 
Washington  State  Department  of 
Ecology  will  be  joint  lead  agencies,  in 
accordance  with  40  CFR  1501.5(b),  and 
are  responsible  for  the  preparation  of 
the  EIS.  The  USDI,  Bureau  of  Land 
Management,  and  the  Washington  State 
Department  of  Natural  Resources  will  be 
cooperating  agencies  in  accordance  with 
40  CFR  1501.6. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December,  1992.  At 
that  time,  copies  of  the  draft  EIS  will  be 


distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  wilt  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Okanogan  National  Forest 
participate  at  that  time. 

To  assist  the  participating  agencies  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merit 
of  the  alternatives  discussed  (see 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

The  participating  agencies  believe  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Carp. 

V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
envirorunental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  803  F.2d.  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45  day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
participating  agencies  at  a  time  when  it 
can  meaningfully  be  considered  and 
responded  to  in  the  final  EIS. 

The  final  EIS  is  scheduled  to  be 
completed  by  March,  1993.  In  the  final 
EIS.  the  participating  agencies  are 
required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  Sam  Gehr, 

Forest  Supervisor,  Okanogan  National 
Forest,  is  the  responsible  official,  and 
will  make  the  decision  regarding  this 
proposal.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 


for  the  decision  in  the  Record  of 
Decision. 

That  decision  will  be  subject  to  Forest 
Service  appeal  regulations  (36  CFR  217). 

Dated:  February  20. 1992 
Don  Lyon, 

Acting  Forest  Supen’isor. 

[FR  Doc.  92-4707  Filed  2-28-92;  8:45  am) 
WLUNO  CODE  341S-11-II 


Bohemia  Mountain  Timber  Sale;  Stikine 
Area,  Tongaaa  National  Forest, 
Petersburg,  Alaska;  Intent  To  Prepare 
a  Supplemental  Environmental  Impact 
Statement 

On  January  22, 1990  (55  FR  2123),  a 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  ^hernia  Mountain 
Timber  Sale  was  published  in  the 
Federal  Register.  A  Record  of  Decision 
(ROD)  was  signed  on  September  30, 

1991,  to  implement  Alternative  5  of  the 
Final  Environmental  Impact  Statement 
for  the  Bohemia  Mountain  Timber  Sale. 
The  ROD  was  appealed  and  a  Notice  of 
Withdrawal  of  the  Record  of  Decision 
was  signed  by  Laura  Nelson,  Acting 
Forest  Supervisor,  on  December  20, 1991. 

This  Notice  of  Intent  (NOI)  revises  the 
previous  NOI  published  in  the  Federal 
Register  on  January  22, 1990,  to  include  a 
reanalysis  of  existing  alternatives  and 
issues.  The  Tongass  Land  Management 
Plan  Revision  Draft  EIS  evaluated  rivers 
on  the  Tongass  National  Forest  and 
found  112  revers  tentatively  eligible  for 
further  consideration  as  potential 
additions  to  the  National  Wild  and 
Scenic  River  System.  Duncan  Salt  Chuck 
Creek  was  determined  to  be  eligible. 

The  suitability  phase  of  analysis  for 
Dimcan  Salt  Chuck  Creek  will  occur  in 
the  Forest  Plan  Revision  so  it  is 
considered  within  the  context  of  all 
rivers  on  the  Tongass  National  Forest. 

The  decisions  required  to  be  made 
are:  1)  How  and  where  should  timber 
sales  be  scheduled  in  the  immediate 
future  to  best  address  the  issues  and 
concerns  identified  as  a  result  of 
ongoing  scoping,  and  2)  Where  and  how 
should  resource  constraints  suggested 
by  the  Tongass  Land  Management  Plan 
(TLMP)  land  allocation  be  site 
specifically  identified? 

During  the  analysis  the  ID  Team  will 
explore  opportimities  to  schedule 
volume  ranging  from  10  MMBF  to  50 
MMBF  for  harvest  during  the  first  entry. 

Scoping  has  occurred  throughout  the 
planning  process.  Federal,  State,  and 
local  agencies;  potential  contractors; 
and  other  individuals  or  organizations 
who  may  be  interested  in,  or  affected  by 
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the  decision  are  invited  to  participate  in 
the  scoping  process. 

The  comment  period  on  the  Draft 
Supplemental  EIS  will  be  45  days  from 
the  date  on  which  notice  of  availability 
of  the  Draft  Supplemental  EIS  is 
published  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
these  proposed  activities  participate  at 
that  time.  To  be  most  helpful,  comments 
on  the  Draft  Supplemental  EIS  should  be 
as  specific  as  possible  and  may  address 
the  adequacy  of  the  statement  or  the 
merits  of  the  alternatives  discussed. 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
EISs  must  structure  their  participation 
so  that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and 
contentions.  Environmental  objections 
that  could  have  been  raised  at  the  Draft 
stage  may  be  waived  if  not  raised  until 
after  completion  of  the  Final  EIS.  The 
reason  for  this  is  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  l^e  Final  EIS. 

This  reanalysis  will  take 
approximately  six  additional  months  to 
complete.  The  Draft  Supplemental  EIS 
should  be  available  for  public  review  by 
April  1, 1992.  The  Final  Supplemental 
EIS  is  scheduled  for  completing  in  July 
1992. 

Abigail  R.  Kimbell,  Forest  Supervisor, 
Stikine  Area,  Tongass  National  Forest, 
is  the  responsible  o^icial. 

Written  comments  and  suggestions 
concerning  the  analysis  and 
Supplemental  Environmental  Impact 
Statement  should  be  sent  to  Tammy 
Malone,  ID  team  Leader,  Supervisor's 
Office,  Stikine  Area,  Tongass  National 
Forest,  P.O.  Box  309,  Petersburg,  Alaska, 
99833,  phone  (907)  772-3841. 

Dated:  February  8, 1992. 

Abigail  R.  Kimbell, 

Forest  Supervisor. 

[FR  Doc.  92-4740  Filed  2-28-92;  a-45  am) 

BILUNQ  CODE  3410-1 1-M 

Oil  and  Gas  Leasing,  UmatiHa  and 
Malheur  National  Forests 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

In  the  matter  of  Umatilla  National  Forest, 
Asotin,  Columbia,  Garfield,  and  Walla  Walla 
Counties,  WA;  Baker,  Grant,  Morrow, 
Umatilla,  Union,  Wallowa,  and  Wheeler 
Counties,  OR;  Malheur  National  Forest, 
Grant  Harney,  Baker,  and  Malheur  Counties, 
OR. 

summary:  The  USDA  Forest  Ser\dce 
will  prepare  an  environmental  impact 


statement  (EIS)  on  a  proposal  to  identify 
Umatilla  and  Malheur  National  Forest 
lands  that  would  be  available  for  oil  and 
gas  leasing.  An  interest  in  these  lands 
has  been  expressed  by  the  oil  and  gas 
industry.  Under  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987  and 
36  CFR  Part  228  regulations,  the  Forest 
Service  authorizes  the  Bureau  of  Land 
Management  (BLM)  to  offer  National 
Forest  System  lands  for  oil  and  gas 
leasing.  The  decision  to  authorize 
leasing  will  be  made  in  a  two-part 
analysis  process.  The  first  part  identifies 
the  lands  that  are  administratively 
available  for  leasing  and  under  which 
stipulation,  if  any.  Tlie  second  part 
authorizes  the  BLM  to  offer  leases  for 
specific  lands.  Both  the  administratively 
available  decision,  and  the  leasing 
decision  for  specific  lands,  are  being 
made  through  this  dociunent.  The  BLM 
may  offer  the  specific  lands  for  lease 
subject  to  the  Forest  Service  ensuring 
that  correct  stipulations  will  be  attached 
to  leases  issued  by  BLM.  Except  where 
stipulations  prohibits  all  surface  use, 
operations  and  development  may  be 
allowed  on  the  leased  lands. 

Such  activity  is  subject  to  the  operator 
obtaining  an  approved  Surface  Use  Plan 
of  Operations  from  the  Forest  Service  in 
accordance  with  36  CFR  subpart  E, 
228.106  and  228.107. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  31, 1992. 

ADDRESSES:  Send  written  comments  to 
Umatilla  National  Forest  2517  SW. 
Hailey  Ave.,  Pendleton,  OR  97801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Betts,  Recreation,  Lands  and 
Minerals  Program  Manager,  phone  (503) 
276-3811, 

SUPPLEMENTARY  INFORMATION:  The 

Umatilla  and  Malheur  National  Forests 
propose  to  identify  lands  under  their 
jurisdiction  that  are  available  for  oil  and 
gas  leasing.  The  decisions  reached 
through  this  analysis  will  meet  Forest 
Plan  standards  and  guidelines  and  may 
result  in  an  amendment  to  the  Umatilla 
and  Malheur  National  Forest  Land  and 
Resource  Management  Plans.  The 
Regional  Forester  will  then  notify  the 
BLM  as  to  which  lands  are  available  for 
leasing. 

The  EIS  will  address  the 
environmental  effects  of  leasing  in  the 
various  management  areas  defined  in 
the  Umatilla  and  Malheur  National 
Forest  Land  and  Resources  Management 
Plans  that  were  approved  in  June  and 
May,  1990,  respectively.  The  scope  of 
the  EIS  will  be  confined  to  those  issues 
of  oil  and  gas  leasing  and  will  not 
address  the  land  allocations  that  were 
made  in  the  Forest  Plans.  ClassiBed 


wildernesses  are  legally  excluded  from 
leasing. 

Each  Management  Area  will  be  map 
identified  and  placed  in  one  of  the 
following  categories:  (1)  Lands  which 
are  legally  unavailable  for  leasing;  (2) 
Lands  which  are  administratively 
unavailable  for  leasing;  (3)  Lands  which 
are  open  to  oil  gas  leasing  subject  to  the 
terms  and  conditions  of  the  standard  oil 
and  gas  lease  form;  and  (4)  Lands  which 
are  open  to  oil  and  gas  leasing  but 
subject  to  stipulations  that  would 
prohibit  surface  use  on  areas  larger  than 
40  acres  or  that  would  delay  surface 
activities  for  more  than  60  days. 

Separate  maps  will  be  provided  to 
show  where  the  various  stipulations 
would  apply.  Narratives  will  state  why 
stipulations  are  considered  necessary 
and  how  they  contribute  toward 
achieving  multiple  use  goals  in  a  cost- 
effective  manner. 

Riparian  area  distiurbance,  visual 
impacts,  and  social  and  economic 
impacts  have  been  identified  as 
preliminary  issues.  This  list  of  issues 
will  be  verified,  expanded,  or  modified 
based  on  public  scoping  for  this 
proposal. 

This  EIS  will  be  based  on  the  type  and 
amount  of  post-leasing  activity  that  is 
reasonably  foreseeable  within  the  next 
10  years.  Under  an  interagency 
agreement  between  the  Forest  Service 
and  the  BLM,  the  BLM  has  assessed  the 
potential  for  oil  and  gas  occurrence  and 
established  a  reasonably  foreseeable 
development  scenario  for  the  Umatilla 
and  Malheur  National  Forests.  The  BLM 
estimates  that  one  to  three  exploratory 
wells  will  be  drilled  during  the  next  ten 
years.  Each  exploratory  well  would 
require  two  to  six  acres  for  a  well  pad 
and  an  average  of  one-quarter  mile  of 
access  road.  The  estimated  success  rate 
for  these  wells  would  be  no  more  that  10 
percent.  No  field  development  is 
expected  to  occur  in  the  next  10  years. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  No  public  scoping  meetings  are 
planned  but  through  a  letter  the  Forest 
Service  will  be  seeking  information  from 
Federal,  State,  and  local  agencies, 
tribes,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues; 

2.  Identifying  issues  to  be  analyzed  in 
depth; 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  the 
Forest  Land  and  Resource  Management 
Plans  Final  EIS; 
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4.  Developing  alternatives; 

5.  Identifying  potential  environmental 
effects  of  the  alternatives  (i.e.  direct, 
indirect  and  cumulative  effects  and 
connected  actions);  and 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  alternatives  have  been 
identified:  (1)  No  action  alternative 
(closed  to  leasing);  (2)  Open  to 
development  and  subject  only  to  the 
terms  and  conditions  of  the  standard 
lease  form;  and  (3)  Open  to  development 
but  subject  to  lease  stipulations  to 
protect  other  resources.  Additional 
alternatives  may  be  developed  during 
the  scoping  or  analysis  processes. 

'fhe  fkaft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  by  January,  1993.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in.  the 
Federal  Register.  The  USDA  Forest 
Service  is  the  lead  agency  for  this 
proposal  and  the  USDI  Bureau  of  Land 
Management  is  the  cooperating  agency. 

The  Forest  Serv  ice  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  ratings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  ccmtentions. 
Vermont  Yankee  Nuclear  Power  Corp. 

V.  NRDC,  435  U.S.  519. 553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model.  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 


comments  on  the  draft  EIS  should  be  as 
speciftc  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental  Quality 
RegiUations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  July,  1993.  In  the  final  EIS. 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  review  period.  Jeff  D. 
Blackwood  and  Mark  A.  Boche.  Forest 
Supervisors.  Umatilla  and  Malheur 
National  Forests,  respectively,  are  the 
responsible  officials.  As  the  responsible 
officials,  they  will  document  the 
decisions  and  reasons  for  the  decisions 
in  the  Records  of  Decision.  The 
decisions  will  be  subject  to  Forest 
Service  appeal  regulations  (36  CFR  part 
217). 

Dated:  February  4. 1992. 

Lyle  E.  Jensen, 

Planning  Sta  ff.  Umatilla  National  Forest. 
Dated:  February  13, 1992. 

Maik  A.  Boche, 

Forest  Supervisor,  Malheur  National  Forest. 
[FR  Doc.  92-4708  Filed  2-28-92;  8:45  am] 

BIUJNG  COOE  3410-1V-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Antifriction  Bearing  Industry. 

Form  Number:  Ref.  #76;  Defense 
Production  Act  of  1950.  Section  705. 

OMB  Approval  Number  N/A. 

Type  of  Request:  New  Collection. 

Burden:  788  reporting/recordkeeping 
hours. 

Number  of  Respondents:  113. 

A  vg  Hours  Per  Response:  Ranges 
between  4  and  12  hours  depending  on 
size  of  firm. 

Needs  and  Uses:  Information  will  be 
collected  from  Antifriction  bearing  firms 
in  the  defense  subcontractor  base  to 
assess  Defense  procurement  policy  and 


related  economic  analysis.  The  purpose 
of  the  collection  is  to  evaluate  the 
Defense  Federal  Acquiution  Regulation 
requiring  domestic  manufacture  of 
defense  f»ocured  bearings. 

Affected  Public:  Businesses  or  other 
for-profit  institutions:  small  businesses 
or  organizations. 

Frequency:  One-time  only. 
Respondent’s  (^ligation:  Mandatory. 
OMB  Desk  Officer  Gary  Waxman. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer. 

Room  3206,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  26. 1992. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer, 

Office  of  Management  and  Organization. 

(FR  Doc.  92--I791  Filed  2-28-92;  8:45  am) 
WLLINO  CODE  SS10-CW 

Buremi  of  the  Census 

[Docket  No.  920249-2049] 

Annual  Retail  Trade  Survey 

agency:  Bureau  of  the  Census. 
Commerce. 

action:  Notice  of  determination. 

SUMMMRV:  In  accordance  with  title  13. 
United  States  Code,  sections  182,  224. 
and  225, 1  have  determined  the  Onsus 
Bureau  needs  the  1991  annual  retail 
trade  data  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  government  agencies.  These 
data  also  serve  a  variety  of  public  and 
business  needs.  This  annual  survey  is  a 
continuation  of  similar  surveys  that  we 
have  conducted  each  year  since  1951 
(except  1954).  It  provides,  on  a 
comparable  classification  basis,  annual 
sales,  purchases  of  merchandise, 
accounts  receivable  balances,  and  year 
end  inventories  for  1990  and  1991.  These 
data  are  not  available  publicly  on  a 
timely  basis  from  ncmgovemmental  or 
other  governmental  sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Piencykoski  or  Dorothy 
Engleking  on  (301)  763-5294. 
SUPPLEMENTARY  INFORMATION:  1  he 
Census  Bureau  is  authorized  to  take 
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surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  title  13, 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  Economic  Censuses. 

The  next  Economic  Census  will  be 
conducted  for  1992.  The  data  collected 
in  this  survey  will  be  within  the  general 
scope  and  nature  of  those  inquiries 
covered  in  the  Economic  Census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1991  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  within  30  days  after 
receipt. 

This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  90-511,  as 
amended,  and  was  cleared  under  OMB 
Control  No.  0607-0013.  We  will  provide 
copies  of  the  form  upon  written  request 
to  the  Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

CONCLUSION:  Based  upon  the  foregoing,  I 
have  directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  February  24, 1992. 

Bryant  Benton, 

Acting  Director.  Bureau  of  the  Census. 

[FR  Doc.  92-4674  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  3S10-<I7-M 


Economic  Development 
Administration 

Petitions  by  Producing  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Firm  name 

Address 

Date 

petition 

accepted 

Product 

Abco  Tool 

11 

01/21/92 

Custom 

a  Die, 

Thornton 

plastic 

Inc. 

Drive, 

molds 

Hyannts, 

made 

MA 

from 

02601. 

steel 

Date 

Firm  name 

Address 

petition 

accepted 

Product 

used  by 
plastic 
compa¬ 
nies. 

Beall 

P.O.  Box 

02/03/92 

Sweeps 

Manufac- 

70,  East 

and 

turing. 

Alton,  IL 

points. 

62024. 

cultivat- 

ing 

equip¬ 
ment 
parts  and 
lock  and 
track 
washers. 

Seymour 

135  Essex 

02/04/92 

High 

Frank 

Avenue 

pressure 

General 

East, 

laminated 

Wood- 

Avenel, 

office 

working, 

Inc. 

NJ  07001. 

fumitute. 

Phoenix 

207  North 

02/06/92 

Kayaks. 

Products, 

Broad- 

Inc. 

way/Box 

109, 

Berea, 

KY 

40403. 

Delaware 

3825 

02/07/92 

Diamond 

Diamond 

Lancas- 

uttrami- 

Knives, 

ter  Pike, 

crotomy 

Inc. 

Wilming¬ 
ton,  DE 

knives. 

19805. 

F.P. 

125 

02/07/92 

Book 

Rosback 

Haw- 

binding 

Company. 

thome 

machin- 

Avenue, 

St 

ery. 

Joseph, 

Ml  49085. 

Kamik  6md 

4551  San 

02/07/92 

Women's 

Ayda 

Fernando 

dresses. 

Bargrian 

Road, 

shirts. 

D/B/A/ 

#104, 

skirts  and 

Western 

Glendale, 

shorts. 

Sewing. 

CA 

91204. 

Basil- 

623  Young 

02/12/92 

Injection 

Walker 

Street 

type 

Tool 

Tona- 

molds  for 

Compa- 

wanda. 

rubber  or 

ny,  Inc. 

NY 

plastic 

14150. 

and 
molds, 
nesoi,  for 
metal. 

Berkliff 

180 

02/12/92 

Adult 

Corpora- 

Madison 

running 

tion. 

Avenue, 

shorts. 

New 

women's 

York,  NY 

gowns. 

10016. 

panties 
tops  and 
bottoms. 

Hynwn 

235 

02/12/92 

Blended 

Brickie  & 

Singleton 

wool 

Son,  liK. 

Street 

fibers 

Woon- 

and 

socket 

blended 

Rl 

wool 

1 

028955. 

blankets. 

Date 

Firm  name 

Address 

petition 

accepted 

Product 

Moot  Wood 

Mill  Street, 

02/12/92 

Baseball 

Turnings, 

Box  300, 

bats. 

Inc. 

North- 

furniture 

field,  VT 

products. 

05664. 

house¬ 

hold 

products, 

gavels, 

billy 

dubs, 

and 

wood 

toys. 

Exolon-Esk 

1000  East 

02/14/92 

Alummum 

Company. 

Niagara 

oxide. 

Street, 

silicon 

Box  590, 

carbide. 

Tona- 

and 

wanda. 

fused 

NY 

magnesi- 

14151- 

0590. 

um. 

Ling 

4890  E.  l.a 

02/14/92 

Vibration 

Electrorv 

Palma 

test 

ics,  Inc. 

Avenue, 

equip- 

Box 

6177C, 

Anaheim, 

CA 

92806. 

ment. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Conunerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  Ae  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  4015A,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  in  11.313,  Trade  Adjustment 
Assistance. 

Dated;  February  25, 1992. 

Steven  R.  Brennen, 

Acting  Deputy  Assistant  Secretary  for 
Program  Operations. 

[FR  Doc.  92-4750  Filed  2-28-92;  8:45  am) 
BILUNG  CODE  3S10-24-M 
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ForeigivTrade  Zones  Board 

(Order  No.  562  (FTZ  Docket  39-sr>J 

Temporary  Extension  of  Authority 
Foreign-Trade  Subzone  23B  CPS 
(Formerly  Greater  Buffalo  Press)  Ink 
Plant  Chautauqua  Co..  NY 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  (FT^j  Act  of 
)une  18, 1934,  as  amended  (19  U.S.C. 
81a-81u).  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
Resolution  and  Order: 

Whereas,  in  1966,  the  Foreign-Trade 
Zones  Board  (the  Board)  granted 
authority  to  the  County  of  Erie.  New 
York,  to  establi^  Foreign-Trade 
Subzone  23B  at  the  ink  manufacturing 
facihties  of  C7S  division  of  Greater 
Buffalo  Press,  Inc.  (GBP).  Chautauqua 
County,  New  Yodk.  for  a  period  of  5 
years,  subject  to  extension,  and  subject 
to  restrictions  requiring  the  election  of 
privileged  forei^  status  (19  CFR  146.41) 
on  pigments  used  in  the  production  of 
ink  sold  to  domestic  printing  plants  not 
affiliated  with  GBP  and  on  ink  produced 
in  excess  of  21  million  pounds  annually 
(Board  Order  332,  56  FR  18486.  5/20/06): 

Whereas,  the  ink  manufacturing 
facilities  of  GBP  were  sold  and  are  now 
owned  and  operated  by  CPS 
Corporation,  a  subsidiary  of  INX 
International,  Inc.: 

Whereas,  on  July  2, 1991.  the  County 
of  Erie  made  application  to  the  Board  for 
an  indefinite  extension  of  authority  for 
Subzone  23B: 

Whereas,  the  Board  has  commenced  a 
review  and  temporarily  extended 
authority  for  the  subzone  to  February  25. 
1992  (58  FR  42309,  8/27/91).  pending 
completion  of  the  review; 

Whereas,  the  review  of  the  request  for 
an  indefinite  extension  is  still  underway 
and  will  not  be  completed  by  the 
February  25, 1992.  expiration  date:  and. 

Whereas,  the  FTZ  Stafi  has 
recommended  that  a  further  extension  of 
authority  would  be  in  the  puUic  interest 
pending  completion  of  the  review; 

Now.  Therefore.  The  Board  hereby 
orders: 

That  subzone  status  for  SZ  23B  is 
further  extended  temporarily  to 
December  31, 1992.  subject  to  all  of  the 
other  conditions  in  Board  Order  332. 
pending  completion  of  the  review  of  the 
application  (FTZ  Docket  39-01)  for  an 
indefinite  time  extension. 

Signed  ai  Washington.  DC.  this  2Sth  day  of 
February  1992.  pwrsuani  lo  Order  of  the 
board. 


Alan  M.  Dunn. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman.  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 

Attest:  (ohn ).  Da  Ponte.  Executive 
Secretary. 

(FR  Doc.  92-4792  Filed  2-2B-92: 6:45  am| 

BILLING  CODE  36KMX-II 


International  Trade  Administration 

[A-602-0391 

Canned  Bartlett  Pears  Front  Austraka; 
Intent  To  Revoke  AnUdumptaig  Finckng 

aoency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  finding. 

summary;  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revcdce  the  antidumping  finding 
on  canned  bartlett  pears  from  Australia. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  March  31. 1992 
EFFECTIVE  DATE:  March  2. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Levy  or  Melissa  Skinner,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S,  Department 
of  Commerce,  Washington.  DC  20230, 
telephone:  (202)  377-4851. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  23. 1973.  the  Department  of 
Treasury  published  an  antidiunping 
finding  on  canned  bartlett  pears  from 
Australia  (38  FR  7566).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revcdce  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  March  31. 1992. 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department’s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent' to  revdke  this 
antidumping  finding. 


Seven  copies  (H  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
Inlmnatioaal  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  March  31. 

1992.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
March  31. 1992.  we  shall  conclude  that 
the  finding  is  no  longer  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  Februcuy  25. 1992. 

Roiaod  L.  Mfdlooald. 

Acting  Deputy  Assktmt  Secretary  fur 
Compliance. 

(FR  Doc.  92-4793  Filed  2-28-02;  8:45  am) 

BILLMO  COOE  M10-0S-M 


[A-570-002] 

Chtoroptcrin  From  the  People’s 
Republic  of  China;  Intent  To  Revoke 
Antidumping  Duty  Order 

agency:  International  Trade 
Administralion/lmport  Administration. 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  duty 
order  on  chloropicrin  from  the  People's 
Republic  of  China.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  no 
later  than  March  31, 1992. 

EFFECTIVE  DATE;  March  2.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rill  or  Richard  Rimlinger  Ofiice 
of  Antidumping  Compliance. 
International  Trade  Administration.  U5. 
Department  of  Commerce.  Washington. 
DC  20230.  telephone:  (202)  377-4733 
SUPPLEMENTARY  INFORMATION; 
Background 

On  March  22. 1984.  the  Department  of 
Commerce  (“the  Department") 
published  an  antidumping  duty  order  on 
chloropicrin  from  the  People's  Repuldic 
of  China  (49  FR  10691).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  this  order  for 
the  most  recent  four  amsecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumpmg  duty  order  or  finding  if  the 
Secretary  of  Commerce  ccmcludes  that  it 
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is  no  longer  of  Interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  March  31, 1992, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  March  31, 

1992,  in  accordance  with  the 
Department’s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department’s  intent  to  revoke  by 
March  31, 1992,  we  shall  conclude  that 
the  antidumping  duty  order  is  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  February  25, 1992. 

Roland  L  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compiiance. 

(FR  Doc.  92-4794  Filed  2-28-92;  8:45  am) 
BILUNQ  CODE  3510-OS-M 


Brookhaven  National  Laboratory,  et 
al.;  Consolidated  Decision  on 
Applications  for  Duty>Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  69-651,  80  Stat,  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientiHc  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-073R.  Applicant: 
Brookhaven  National  Laboratory, 

Upton,  NY  11973.  Instrument: 
Photoelectron  Spectrometer. 
Manufacturer:  VSW,  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  25412, 
)une  4, 1991.  Reasons:  The  foreign 


instrument  provides  an  angular  resolved 
analyzer  which  can  rotate  horizontally 
and  vertically  around  the  sample 
specimen  with  an  angular  resolution  of 
2*.  Advice  Submitted  By:  National 
Institute  of  Standards  and  Technology, 
January  29, 1992. 

Docket  Number:  91-140.  Applicant: 
Laser  Medical  Research  Foundation, 
Columbus,  OH  43215.  Instrument'  Laser. 
Manufacturer:  Scientific  Research  and 
Manufacturing  Corporation,  CIS. 

Intended  Use:  See  notice  at  56  FR  51880. 
October  16, 1991.  Reasons:  The  foreign 
instrument  provides:  (1)  An  electron 
beam  pumped  laser,  (2)  output  of  5.0  W 
cw  at  630  nm,  (3)  a  raster  scan 
resolution  of  1000  X  1000  pixels  and  (4) 
a  scan  rate  of  60  to  100  frames  per 
second.  Advice  Submitted  By:  National 
Institutes  of  Health,  January  14, 1992. 

Docket  Number:  91-175.  Applicant: 
Oregon  State  University,  Corvallis,  OR 
97331-5503.  Instrument  Deep  Ocean 
Particle  Sampler.  Manufacturer: 
Challenger  Oceanic  Systems  and 
Services,  United  Kingdom.  Intended 
Use:  See  notice  at  57  FR  399,  January  6, 
1992.  Reasons:  The  foreign  instrument 
provides  programmable  in  situ  filtration 
and  capture  of  particles  in  water 
columns  with  a  flow  rate  to  1200  liters  of 
water  per  hour  to  a  depth  of  more  than 
5000m.  Advice  Received  From:  The 
National  Ocean  Service,  February  4, 

1992. 

Docket  Number:  91-178.  Applicant 
Research  Foundation,  State  University 
of  New  York,  Stony  Brook,  NY  11794, 
Instrument  Tandem  Fabry-Perot 
Interferometer.  Manufacturer:  J.R. 
Sandercock,  Switzerland.  Intended  Use: 
See  notice  at  57  FR  400,  January  6, 1992, 
Reasons:  The  foreign  instrument 
provides  a  3-pass  dynamically  isolated 
tandem  system  with  contrast  in  the 
range  10®  to  10*  *  and  optimal  dynamic 
range  with  minimal  drift.  Advice 
Received  From:  National  Institute  of 
Standards  and  Technology,  February  3, 
1992. 

The  National  Institute  of  Standards 
and  Technology,  National  Institutes  of 
Health  and  National  Ocean  Service 
advise  that  (1)  the  capabilities  of  each  of 
the  foreign  instruments  described  above 
are  pertinent  to  each  applicant’s 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientiHc  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  any  of  the  foreign 
instruments. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  92-4795  Filed  2-28-92;  8:45  am) 
nUJNO  CODE  3S10-O»-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651;  80  Stat  897;  15  CFR 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientiflc  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  30  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  92-012.  Applicant 
Howard  Hughes  Medical  Institute, 
Center  for  Neural  Science,  New  York 
University,  4  Washington  Place,  room 
809,  New  York,  NY  10003.  Instrument 
Special  Purpose  Manipulator,  Model 
MK2.  Manufacturer:  A.J.  Neuro-Institule. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  in  research 
which  concerns  the  function  and 
development  of  the  visual  system, 
especially  the  visual  areas  of  the 
primate  cerebral  cortex.  The  main 
experimental  tools  are 
electrophysiological  recording  and 
quantitative  analysis  of  the  visually- 
evoked  activity  of  single  neurons. 
Application  Received  by  Commissioner 
of  Customs:  February  3, 1992. 

Docket  Number:  92-013.  Applicant. 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument 
Automatic  Bubble  Reader  System, 
Model  BDR-Series  II.  Manufacturer: 
Bubble  Technology,  Inc.,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  neutron  exposure 
to  personnel  from  ®*VuC)2  fuel. 
Operators  who  are  exposed  to  neutron 
radiation  will  wear  bubble  dosimeters 
while  performing  their  job  duties.  Their 
neutron  dose  will  be  ascertained  by 
using  the  reader  system  to  analyze  the 
dosimeters.  Application  Received  by 
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Commissioner  of  Customs:  February  3. 
1992. 

Docket  Number:  92-014.  Applicant: 
SUNY,  State  College  of  Optometry,  100 
East  24th  Street,  New  York,  NY  10010. 
Instrument:  Infra-red  Autorefractor, 
Model  R  1.  Manufacturer:  Canon,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  changes  in  the 
interaction  of  accommodation  and 
vergency  during  the  development  of 
presbyopia.  The  investigations  will 
involve  six  experiments  designed  to 
examine  the  age-related  changes  in  the 
near-visual  system.  In  addition  to  the 
research,  the  instrument  will  be  used  for 
a  number  of  clinical  and  teaching 
purposes  including:  (a)  The  laboratory 
program  as  part  of  the  optometric  theory 
course  involving  comparative 
assessment  of  autorefractors,  (b)  vision 
training  labs  and  related  patients  clinics, 
(c)  physiological  optics  teaching 
laboratories  and  (d)  ocular  disease 
clinics  to  assess  the  accommodative 
response  associated  with  pathological 
conditions.  Application  Received  by 
Commissioner  of  Customs:  February  4, 
1992. 

Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  92-4796  Filed  2-28-92;  8:45  am] 
BILUNO  CODE  3S10-O8-M 


National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council  (Council’s)  Scientific  and 
Statistical  Committee  (SSC)  and  its 
Advisory  Panel  (AP)  will  hold  public 
meetings  on  March  10-11, 1992.  Both 
meetings  on  March  10  will  be  held  from 
10  a.m.  until  5  p.m.,  and  on  March  11 
from  9  a.m.  until  12  noon. 

The  SSC  will  convene  at  the  Council’s 
headquarters  (address  below),  and  the 
AP  at  the  Colegio  de  Ingenieros  y 
Agrimensores,  Nin  and  Skerret  Streets. 
Hate  Rey,  P.R.  'The  meetings  will  be 
conducted  in  English. 

For  more  information  contact  Miguel 
A.  Rolon.  Executive  Director.  Caribbean 
Fishery  Management  Council,  Banco  de 
Ponce  Building,  Suite  1108,  Hato  Rey, 
Puerto  Rico  00918-2577:  telephone:  (809) 
766-5926. 


Dated:  February  26, 1992. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-4758  Filed  2-28-92;  8:45  am] 

BILLNM  CODE  3610-23-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council’s  ScientiHc  and 
Statistical  Committee  (SSC)  will  hold  its 
51st  meeting  on  March  11-13, 1992,  at 
two  different  locations.  On  March  11 
and  12,  the  SSC  will  meet  at  the  Hawaii 
Maritime  Center,  Pacific  room.  Pier  7, 
Honolulu,  Harbor,  Honolulu,  HI.  The 
meeting  will  begin  at  1:30  p.m.,  on  March 
11,  and  be  reconvened  at  9  a.m.  on 
March  12.  On  March  13,  the  SSC  will 
reconvene  at  9  a.m.  at  the  Hawaii 
Department  of  Land  and  Natural 
Resources,  Kalanimoku  Building 
Boardroom,  1151  Punchbowl  Street, 
Honolulu,  HI.  The  SSC  will  address  the 
following  items. 

Crustaceans  Fishery  Management 
Plan:  Discussion  of  recommendations 
regarding  alteration  of  management 
strategy;  including  opening  Layson 
Island  to  Hshing;  individual  quotas, 
species  quotas.  Recommendations  will 
be  forwarded  to  the  Council  when  it 
meets  the  following  week. 

Bottomfish  Fishery  Management  Plan: 
Status  reports  on  Federal  permits. 

Pelagics  Fishery  Management  Plan: 
Discussion  of  longline  moratorium  and  3 
year  data  plan;  allowing  vessels  fishing 
exclusively  outside  the  EEZ  to  land  fish 
in  Hawaii;  longline  area  closures, 
including  possible  modification  of  area 
closures;  and  request  for  moratorium/ 
limited  entry  when  it  meets  the 
following  week. 

Program  Planning:  Discussion  of 
mandatory  reporting  of  catch  and  effort 
by  ail  user  groups  catching  Pelagic 
Management  Unit  Species. 
Recommendations  will  be  forwarded  to 
the  Council  when  it  meets  the  following 
week. 

Fishery  Rights  of  Indigenous  People: 
Discussion  of  indigenous  rights 
amendment  to  Pelagics  Fishery 
Management  Plan. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405,  Honolulu, 
HI  96813:  telephone:  (808)  523-1368;  fax: 
(808)  526-0824. 


Dated:  February  25, 1992. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-4759  Filed  2-28-92: 8:45  am] 
BILUNQ  CODE  3S10-22-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council’s  (Council’s) 
Pelagics  Advisory  Panel  (Hawaii 
Members  only)  will  meet  on  March  11. 
1992,  at  the  McCoy  Pavilion,  Ala  Moana 
Park,  1201  Ala  Moana  Boulevard, 
Honolulu,  HI.  The  meeting  will  begin  at 
9  a.m. 

The  agenda  is  as  follows:  (1) 
Discussion  of  longline  moratorium  and  3 
year  data  plan;  (2)  allowing  vessels 
hshing  exclusively  outside  the  EEZ  to 
land  fish  in  Hawaii;  (3)  longline  area 
closures,  including  possible  modification 
of  area  closures;  and  (4)  request  for 
moratorium/limited  entrv  program  in 
tuna  handline  fishery. 

Recommendations  will  be  forwarded  to 
the  Council  when  it  meets  the  following 
week. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu.  HI  96813;  telephone:  (808)  523- 
1368. 

Deted:  February  25, 1992. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-4760  Filed  2-28-92:  8:45  am] 
BILUNO  CODE  3510-22-M 


Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  March  26, 1992. 
at  9  a.m.  at  the  Department  of 
Commerce,  room  5855,  in  Washington, 
DC. 

Established  March  19, 1982,  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
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includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert. 

Members  advise  the  Secretary’  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub  L  97-63).  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans 
Agenda  items  are  as  follows 

I  Call  to  Order 

II  Roll  Call. 

III  Visitor  Processing 
IV.  Visa  Waiver. 

V  Congressional  Issues 

VI.  SIC  Codes  and  Alterna'e 
Measurement  Systems 

VII,  Miscellaneous 
Vlll  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran.  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  room  1860,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  {telephone:  202-377-1904)  will 
respond  to  public  requests  for 
information  about  the  meeting. 

|ohn  G.  Keller.  |r.. 

Under  Secretary  of  Commerce  for  Travel  and 
Tourism. 

|FR  Doc.  92-4797  Filed  2-26-92;  8:45  am) 
BIUJNG  CODE  3S«0-n-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

OOO  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  The  DoD  Advisory  Croup  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

OATES:  The  meeting  will  be  held  at  0900. 
Wednesday.  11  March  1992. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Ten^.  AGED  Secretariat,  2011 
Crystal  Drive,  One  Crystal  Park,  suite 
307,  Arlington,  Virginia  22202, 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 


provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  28. 1992. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  92-4753  Filed  2-28-92;  8:45  am] 
MLUNQ  CODE  3810-01-H 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMARY:  Working  Group  A 
(Microwave  Devices]  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

DATES:  The  meeting  will  be  held  at  0800, 
Thursday,  12  March  1992. 
addresses:  The  meeting  will  be  held  at 
the  Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Gelnovatch,  AGED  Secretariat, 
2011  Crystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 


'  \ 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  end  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  28, 1992. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  92-4751  Filed  2-28-92;  8:45  am) 

BILUNQ  cooe  M10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Conunittee  Meeting 

summary:  Working  Croup  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
dates:  The  meeting  will  be  held  at  1000, 
Thursday,  12  March  1992  and  0900, 
Friday,  13  March  1992. 
addresses:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Weiss,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Woiking  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classibed  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
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U.S.C.  App.  II  10(d)  (1988)],  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated;  February  26, 1992. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  ofDefense- 
(FR  Doc.  92-4752  Filed  2-28-02;  8:45  am) 
BIUJNQ  CODE  3S1IH)1-M 

DEPARTMENT  OF  ENERGY 

Availability  of  Implementation  Plan; 
Nuclear  Weapons  Complex 
Reconfiguration  Programmatic 
Environmental  Impact  Statement 

agency:  Department  of  Energy. 
action:  Notice  of  availability, 
implementation  plan  for  the  nuclear 
weapons  complex  reconfiguration 
programmatic  environmental  impact 
statement. 

summary:  Department  of  Energy  (DOE) 
announces  the  availability  of  the 
Implementation  Plan  for  the  Nuclear 
Weapons  Complex  Reconfigiu'ation 
Programmatic  Environmental  Impact 
Statement  (PEIS).  The  Implementation 
Plan  provides  guidance  for  the 
preparation  of  the  PEIS  and  records  the 
issues  identified  as  a  result  of  the 
scoping  process  for  the  PEIS.  It  provides 
information  regarding  the  alternatives 
and  issues  to  be  analyzed  in  the  PEIS. 
ADDRESSES  AND  FURTHER  INFORMATION: 
A  copy  of  the  Implementation  Plan  or  its 
Executive  Summary  may  be  obtained 
upon  request  to:  Weapons  Complex 
Reconfiguration  Office,  DP-40.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585,  Attn; 
Implementation  Plan,  (202)  586-2700. 

Request  for  further  information  on  the 
DOE  nuclear  weapons  complex 
reconfiguration  program  may  be 
directed  to  the  same  office. 

The  addresses  of  the  DOE  public 
reading  rooms  established  for  this 
project  are  provided  below. 
SUPPLEMENTARY  INFORMATION:  On 
February  11, 1991,  DOE  published  a 
Notice  of  Intent  (NOI)  to  prepare  a  PEIS 
on  reconfiguring  the  nuclear  weapons 
complex  (56  FR  5590).  The  PEIS  is  being 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  as 
amended  (42  U.S.C.  4321  et  seg.],  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  implementing  NEPA 
(40  CFR  parts  1500-1508),  and  DOE 
Guidelines  for  compliance  with  NEPA 


(52  FR  47662),  as  amended  (54  FR  12474 
and  55  FR  37174). 

On  November  1, 1991,  the  Secretary  of 
Energy  announced  his  decision  to 
incorporate  the  environmental  impact 
analysis  for  the  DOE  New  Production 
Reactor  (NPR)  capacity  proposal  into 
the  Reconfiguration  P^S  and  include 
NPR  siting  and  technology  decisions  in 
the  Reconfiguration  Record  of  Decision. 
DOE  invited  the  public  to  comment  on 
incorporating  the  tritium  capacity 
analysis  into  the  Reconfiguration  PEIS 
on  November  29, 1991  (56  FR  60985).  The 
Implementation  Plan  takes  these 
comments  into  account. 

On  January  27, 1992,  DOE  provided 
public  notice  of  its  plans  to  prepare  an 
environmental  assessment  (EA)  on  its 
proposal  to  consolidate  certain 
nonnuclear  facilities  in  the  weapons 
complex  (57  FR  3046).  This  analysis  was 
originally  envisioned  as  being  a  part  of 
the  Reconfiguration  PEIS.  The 
Implementation  Plan  discusses  this 
proposal  and  the  relationship  between 
the  proposed  EA  and  the 
Reconfiguration  PEIS. 

The  Implementation  Plan  also  takes 
into  account  recent  Presidential 
initiatives,  armounced  on  September  27, 
1991,  and  January  28, 1992,  to  downsize 
the  Nation’s  nuclear  weapons  arsenal. 
The  alternatives  analyzed  in  the  PEIS 
and  the  EA  will  be  based  on  a  weapons 
complex  production  capability  size  for 
the  reduced  stockpile  anticipated  in  the 
next  century. 

The  Implementation  Plan  describes  a 
range  of  alternatives  to  address  siting 
and  technology  issues  related  to 
plutonium  functions,  tritium  supply, 
uranium  functions,  assembly  and 
disassembly  functions,  and  research, 
development  and  testing  functions 
performed  by  the  nuclear  weapons 
complex.  The  PEIS  will  analyze  nuclear 
weapons  complex  functions  currently 
conducted  at  the  following  sites: 

•  Idaho  National  Engineering 
Laboratory  (Idaho  Falls,  Idaho). 

•  Lawrence  Livermore  National 
Laboratory  (Livermore.  California). 

•  Los  Alamos  National  Laboratory 
(Los  Alamos,  New  Mexico). 

•  Nevada  Test  Site  (Las  Vegas. 
Nevada). 

•  Pantex  Plant  (Amarillo,  Texas). 

•  Rocky  Flats  Plant  (Denver. 
Colorado). 

•  Sandia  National  Laboratories 
(Albuquerque,  New  Mexico). 

•  Savannah  River  Site  (Aiken,  South 
Carolina). 

•  Y-12  Plant  (Oak  Ridge.  Tennessee). 

In  addition,  the  PEIS  will  analyze 

whether  certain  weapons  complex 
functions  should  be  located  at  the 
Hanford  Site  (Richland,  Washington). 


The  Implementation  Plan  may  be 
revised,  as  necessary,  diuing 
preparation  of  the  PEIS. 

Copies  of  the  Implementation  Plan 
have  been  placed  in  the  fourteen  public 
reading  rooms  established  for  the 
Reconfiguration  PEIS.  The  location  of 
these  rooms  are  as  follows. 

DOE  Public  Reading  Rooms 

California 

U.S.  Department  of  Energy,  San 
Francisco  Field  Office,  1333 
Broadway,  Oakland,  California  94612. 
(415)  273-4428 

Colorado 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  Library,  3645 
West  112th  Avenue,  Westminster. 
Colorado  80030,  (303)  466-4435 

Florida 

U.S.  Department  of  Energy,  Public 
Reading  Room,  Largo  Public  Library, 
351  East  Bay  Drive,  Largo.  Florida 
34640.  (813)  587-6715 

Idaho 

U.S.  Department  of  Energy.  Idaho  Field 
Office,  Public  Reading  Room.  1776 
Science  Center  Drive,  P.O.  Box  1625. 
Idaho  Falls.  Idaho  83402,  (208)  526- 
1191 

Illinois 

U.S.  Department  of  Energy,  Chicago 
Field  Office,  9800  South  Cass  Avenue. 
Argonne,  Illinois  60439.  (708)  972-2010 

Missouri 

U.S.  Department  of  Energy,  Public 
Reading  Room,  Red  Bridge  Branch. 
Mid-Continent  Public  Library,  11140 
Locust  Street,  Kansas  City,  Missouri 
64137,  (816)  942-1780 

New  Mexico 

U.S.  Department  of  Energy,  Albuquerque 
Field  Office,  Pennsylvania  and  H 
Streets,  P.O.  Box  5400,  Kirkland  Air 
Force  Base,  New  Mexico  87115.  (505) 
845-5163 

Nevada 

U.S.  Department  of  Energy,  Nevada 
Field  Office,  2753  South  Highland 
Drive,  Las  Vegas,  Nevada  89193.  (702) 
295-1274 

Ohio 

Miamisburg  Library,  35  South  Fifth 
Street,  Miamisburg,  Ohio  45342,  Attn: 
Department  of  Energy  Public  Reading 
Room.  (513)  886-1071 
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South  Carolina 

U.S.  Department  of  Energy  Reading 
Room.  University  of  South  Carolina, 
Aiken  Campus,  Writing  Center,  171 
University  Parkway.  Aiken,  South 
Carolina  29801,  (803)  84&-6851. 
Extension  3262 

Tennessee 

U.S.  Department  of  Energy,  Oak  Ridge 
Field  OfHce,  Freedom  of  Information 
Officer,  200  Administration  Road, 
room  G-209,  P.O.  Box  2001,  Oak 
Ridge,  Tennessee  37831,  (615)  576- 
9344  or  576-1216 

Texas 

U.S.  Department  of  Energy  Reading 
Room,  Lynn  Library — Learning 
Center,  Amarillo  College,  2201  South 
Washington  Street  Amarillo,  Texas 
79109,  (806)  371-5400 

Washington 

U.S.  Department  of  Energy,  Richland 
Field  Office,  825  (adwin  Avenue,  room 
157,  P.O.  Box  1970,  Mail  Stop  Al-65. 
Richland,  Washington  99352,  (509) 
376-8583 

Washington,  D.C. 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  room  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  (202)  586- 
6020 

For  information  on  the  availability  of 
speciHc  documents  and  hours  of 
operation,  please  contact  the  reading 
rooms  at  the  telephone  numbers 
provided. 

Issued  in  Washington,  DC  this  26th  day  of 
February  1992. 

Richard  A.  Claytor, 

Assistant  Secretary  for  Defense  Programs. 

[FR  Doa  92-4799  Filed  2-28-92;  8:45  am) 
BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD92-03816T  Tex8s-49] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

February  24, 1992. 

Take  notice  that  on  February  16, 1992, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Wilcox  Meek  Sand 
Formation  in  Fort  Bend  County,  Texas, 
qualiHes  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 


Act  of  1978  (NGPA).  The  area  of 
application  includes  portions  of  the 
following  surveys: 


SuTMff 

Abstram 

Section 

Gail  Borden  Jr . 

A-12 

4 

German  Emigration . — 

A-176 

6 

Barry  West . . 

A-345 

5 

A-293 

3 

Jermiah  S.  (yConrror . 

A-66 

6 

Shelby,  Frasiar  &  McCor- 

A-65 

6 

mick. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portions  of  the  Wilcox  Meek 
Sand  Formation  meet  the  requirements 
of  the  Commission’s  regulations  set  forth 
in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-4692  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  E717-01-M 


[Docket  No.  JD92-03817T  Texas-9  Addition 
11] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

February  24, 1992. 

Take  notice  that  on  February  18, 1992, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Upper  Travis  Peak 
Formation  in  Smith  and  Cherokee 
Counties,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1^8  (NGPA). 
The  area  of  application  consists  of  5,953 
acres  described  as  follows: 


Survey 

Abstract 

County 

Acres 

A-17 

2111 

J.M.  PorceHa . 

A-43 

Cherokee .... 

2882 

Charles 

A-939 

Smith . 

480 

Summerville. 

Wm  M.  Smith . 

A-938 

Smith . 

460 

1 _ 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portions  of  the  Upper  Travis 
Peak  Formation  meet  the  requirements 


of  the  Commission’s  regulations  set  forth 
in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-4693  Filed  2-28-92;  8:45  am] 
BILLINQ  CODE  STir-OI-M 


State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

February  24, 1992. 

Take  notice  that  on  February  18, 1992, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  portions  of  the  Edwards 
Limestone  Formation  underlying 
Colorado  County,  Texas,  qualify  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  designated  area  includes 
approximately  105,593  acres  in  Colorado 
County,  Texas  and  consists  of  the 
surveys  listed  in  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portions  of  the  Edwards 
Limestone  Formation  meet  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

Appendix 

Edwards  Limestone  Formation  in  Colorado 
County,  Texas 

Survey  and  Abstract  Numbers 

Eli  Clapp . .  A-149 

Micah  Andrews .  A-68 


[Docket  No.  JD92-03818T  Texas-10 
Addition  13] 
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Survey  and  Abstract  Numbers — 
Continued 

Basil  G.  Ifams  . . A-380 

Redding  Andrews . .  A-S2 

Amos  Da  Katli^Stniaimaiaaainaaiummimi . .  ^^*■307 

R.M.  J(dinson.~......~....,...«...... . A-^ 

Mil.  Phelps^..- . . .  A-4S4 

Asa  Townsend  A-557 

Wm.  Bell  .................................................  A-103 

W.  Stapleton  ...........................................  A-609 

Alfred  A-368 

los.  Garwood A-220 

Henry  Austin .  A-4 

Freeman  Pettus... _ _  Ar-a7 

Jos.  Duty - - - - - -  A-20 

Chas.  Fordham  . . . . . . A-24 

Barnard  Snider. . .  A-305 

Wm.  R.  Hunt  . . A-29 

Peyton  R.  Splane................................  A-41 

J.  Tumlinson ....................................  A-4d 

Jas.  Cummins  A-13 

Wm.  Stagner ...................................  A-511 

J.L  Gilder.......... _ .......................  A-228 

N.  Kelly . A-374 

Wm.  Staines....... . . .  A-612 

A.  Hunt  — .......................................  A-336 

Wm.  R.  Turner...............................  A-554 

Abel  Season....^...........................  A-74 

C.  Geiseike....................................  A-227 

W.  Rolson . . A-483 

John  Cronican.. . . . ..................  A-142 

Jas.  Cronican .....................................  A-139 

Wm.  Freils . . A-209 


S. J.  Redgate ............... 

J.  Rawlings . 

B.M.  Dougherty......... 

E.  Jones . . . . 

E.  Jones . 

Colin  DeBland . 

J.  Ljmch . . . 

Thomas  Matthews..., 

H.H.  Oates _ _ _ _ 

Erasmus  Jones 

P.  Piper...... . . . 

Peter  Piper . . . 

F. A.  Zimmercheidt . 

Casper  Simon . . 

Edw.  Ruhman . 

Robt.  H.  Tobin . 

Chas.  Fritsche . 

Peter  Piper . 

Wm.  Freils . 

T. P.  Anderson . 

L.  Mackerly . . 

R. M.  Wright . . 

Ransom  Weed . . 

Jno.  Hall . . 

Spires  Dooley . 

G. O.  Bright . 

John  Weigl . 

J.  Nelson . 

James  Nelson . . 

James  Tylee _ _ 

Bernard  Sherer ......... 

B.H.  Beimer... . 

W.  Hunt .... - ...... 

S.  Dooley . . 

Jas.  Tumlinson . 

Freeman  Pettus.. . 

Jesse  Burnham........ 


A-478 

A-478 

A-177 

A-359 

A-360 

A-178 

A-389 

A-413 

A-439 

A-353 

A-44e 

A-447 

A-829 

A-502 

A-479 

A-551 

A-199 

A-460 

A-208 

A-54 

A-414 

A-595 

A-598 

A-265 

A-181 

A-444 

A-596 

A--431 

A-^34 

A-350 

A-498 

A-75 

A-263 

A-182 

A-47 

A-38 

A-23 


JFR  Doc.  82-4664  Hied  2-28-62;  8:45  amj 
BILUNO  CODE  e717-«14l 


[Dockat  Now  RP92-t1S-000) 

El  Paso  Natunri  Gm  Co;  Tariff  RBng 

February  24, 1992. 

Take  notice  that  on  February  14, 1992, 
El  Paso  Natural  Gas  Company  ("El 
Paso"),  tendered  for  filing,  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission’s 
(“Commission”)  Regulations  Under  the 
Natural  Gas  Act  and  in  accordance  with 
sections  21  and  22,  Take-or-Pay  Buyout 
and  Buydown  Cost  Recovery,  of  El 
Paso’s  Second  Revised  Volume  No.  1 
and  First  Revised  Volume  No.  1-A  FERC 
Gas  Tarifis,  respectively,  certain  tariff 
sheets  to  become  effective  April  1, 1992 
and  May  1, 1992,  as  indicated  therein. 

El  Paso  states  that  the  filing  reflects 
that  no  additions  have  been  made  to  the 
amount  presently  being  amortized  under 
El  Paso’s  Take-or-Pay  Cost  Recovery 
mechanism  as  set  forth  in  El  Paso’s  filing 
made  October  31, 1991  at  Docket  No. 
RP92-18-000.  El  I^so  states  that  it  is 
proposing  certain  adjustments  to  the 
Monthly  Direct  Charge  and  Throughput 
Surcharge,  as  more  fully  discussed 
below.  First,  the  tendered  tariff  sheets 
reflects  El  Paso’s  proposal  to  extend  the 
amortization  period  of  the  Throughput 
Surcharge  through  March  31, 1996  for  all 
costs  remaining  to  be  amortized  under 
El  Paso’s  Take-or  Pay  cost  recovery 
mechanism  as  of  March  31. 1992.  No 
change  is  proposed  in  the  amortization 
period  for  the  Monthly  Direct  Charge. 
Second,  the  tendered  tariff  sheets  reflect 
the  true-up  of  the  take-or-pay  buyout 
and  buydown  costs  overcollected 
through  the  Throughput  Surcharge  for 
the  period  September  1. 1991  through 
December  31, 1991.  Third,  adjustments 
are  being  made  to  El  Paso’s  Monthly 
Direct  Charge  and  Throughput 
Surcharge  for  interest  calculated  on  the 
unrecovered  balance  of  El  Paso’s  buyout 
and  buydown  costs.  As  a  result,  the 
Throughput  Surcharge  has  been  changed 
from  a  Maximum  Rate  of  $0.2341  per  dth 
to  $0.0355  per  dth.  Fourth,  effective  May 
1, 1992,  certain  tariff  sheets  reflect  a 
revised  Monthly  Direct  Charge  due  to 
the  full  amortization  of  certain  amounts 
paid  by  El  Paso,  as  a  downstream 
pipeline,  to  Valero  Interstate 
Transmission  Company  (“Valero”),  as 
an  upstream  pipeline  supplier. 

Regarding  the  tendered  tariff  sheets, 

El  Paso  respectfully  requested  that  such 
tendered  tariff  sheets  be  accepted  by  the 
Commission  and  permitted  to  become 
effective  April  1. 1992,  which  is  not  more 
than  sixty  (60)  days  nor  less  then  thirty 
(30)  days  after  the  date  of  filing.  El  Paso 
is  making  this  fifing  with  the 
Commission’s  notice  requirements  and 
almost  a  month  before  the  minimum 


requirement;  tlmrefore.  E)  Paso 
respectfully  requested  that  the 
Commission  act  on  such  fifing  and  issue 
an  order  earlier  than  or  at  least  two  (2) 
weeks  before  the  proposed  April  1, 1992 
effective  date  (mi  or  before  March  18, 
1992).  Such  action  will  give  El  Paso’s 
customers  the  necessary  time  to  make 
decisions  for  the  April,  1992  business 
month. 

Regarding  the  tendered  tariff  sheets 
containing  the  Monthly  Direct  Charge 
after  the  complete  amortization  of  the 
Valero  amounts,  El  Paso  respectfully 
requested  that,  pursuant  to  1 154.51  of 
the  Commission’s  Regulations,  waiver  of 
the  notice  requirements  of  §  154.22  of 
the  Commission’s  Regulations  be 
granted  so  as  to  permit  such  tendered 
primary  tariff  sheets  to  become  effective 
May  1. 1992. 

Further.  El  Paso  respectfully  requested 
waiver  of  all  applicable  Commission 
Rules  and  Regulations,  to  the  extent 
necessary,  to  permit  the  tendered  tariff 
sheets  to  he  accepted  and  made 
effective  on  the  dates  indicated  therein. 

Copies  of  the  fifing  were  served  upon 
all  interstate  pipeline  systmn 
transportation  and  sales  customers  of  El 
Paso  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
S  §  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  March  2, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uris  D.  Casbell, 

Secretary. 

[FR  Doc.  92-4689  Filed  2-28-82;  8:45  am) 
BILUNO  CODE  STir-OI-M 


[Docket  Nos.  CP89-1-013  and  RP92-86- 
002] 

Mojave  Pipeline  C04  Twiff  RNng 

February  24, 1992. 

Take  notice  that  Mojave  Pipeline 
Company  (Mojave),  on  February  19. 
1992,  tendered  for  fifing  Tliird  Substitute 
Original  Tariff  Sheet  No.  11  to  its  FERC 
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Gas  Tariff  Original  Volume  No.  1,  in 
compliance  with  part  154  of  the 
Commission's  regulations  and  the 
Commission’s  orders  of  January  30, 1992, 
in  Docket  Nos.  CP89-1-008  and 
February  5, 1992,  in  Docket  No.  RP92- 
86-000,  as  revised  in  an  errata  issued  by 
the  Commission  on  February  14, 1992. 

Mojave  states  that  Third  Substitute 
Original  Sheet  No.  11  contains  revised 
rates  for  Hrm  and  interruptible 
transportation  as  authorized  by  the 
Commission  in  its  errata  issued  on 
February  14, 1992.  Mojave  has  requested 
a  waiver  of  $  154.22  of  the  Commission’s 
regulations,  which  require  the  tariff 
sheets  be  filed  no  less  than  30  days 
before  they  are  to  become  effective. 
Mojave  proposes  that  the  tariff  sheet 
become  effective  February  1, 1992, 
which  is  the  date  that  Mojave’s  tariff 
was  made  effective. 

Mojave  states  that  copies  of  the  filing 
were  served  upon  all  of  Mojave’s 
jurisdictional  transportation  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
625  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  March  2, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-4690  Filed  2-28-92;  8:45  am] 
BnjJNQ  CODE  S717-01-M 


[Docket  No.  TQ91-3-16-004] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  to  FERC  Gas  Tariff 

February  24, 1992. 

Take  notice  that  on  February  14, 1992, 
National  Fuel  Gas  Supply  Corporation 
(“National”)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff  sheet, 
to  become  effective  August  1, 1991: 

(A)  Second  Substitute  Tenth  Revised 
Sheet  No.  5 

National  states  that  the  purpose  of 
this  filing  is  to  replace  Sub  Tenth 
Revised  Sheet  No.  5  as  directed  in  the 
Commission’s  February  6  Letter  Order. 
Item  (A)  reflects  (1)  a  $0.27  per  Dth 
increase  in  the  demand  component  of 
Rate  Schedules  CD  and  RQ;  (2)  a  1.77 
cents  per  Dth  increase  in  the  demand 


adjustment  component  of  Rate 
Schedules  CD  and  RQ:  (3)  a  5.15  cents 
per  Dth  increase  in  the  commodity 
component  of  Rate  Schedule  CD  and 
RQ;  and  (4)  a  6.04  cent  Dth  increase  in 
the  commodity  component  of  Rate 
Schedules  SI,  I-l,  and  GSS,  as  compared 
to  National’s  July  Quarterly  PGA,  in 
Docket  No.  TQ91-3-16-000,  approved  by 
the  Commission’s  June  21  Order.  The 
effective  rates  are  identical  to  those  in 
Sub  Tenth  Revised  Sheet  No.  5. 

National  states  that  copies  of  this 
filing  were  served  on  its  jurisdictional 
customers  and  on  the  Regulatory 
Commissions  of  the  States  of  New  York, 
Ohio,  Pennsylvania,  Delaware, 
Massachusetts  and  New  Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rule 
of  Practice  and  Procedure  18  CFR 
385.211.  Ail  such  protests  should  be  filed 
on  or  before  March  2, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-4686  Filed  2-28-92;  8:45  am] 

BILUNG  CODE  e717-01-M 


[Project  No.  2438— New  York] 

New  York  State  Electric  &  Gas  Corp.; 
Soliciting  Applications 

February  24, 1992. 

On  December  19, 1988,  New  York 
State  Electric  &  Gas  Corporation,  the 
existing  licensee  for  the  Seneca  Falls 
and  Waterloo  Stations  Hydroelectric 
Project  No.  2438,  filed  a  notice  of  intent 
to  file  an  application  for  a  new  license, 
pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act),  16  U.S.C.  808, 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1986, 

Public  Law  99-495.  The  original  license 
for  Project  No.  2438  was  issued  effective 
March  1, 1965,  and  expires  December  31, 
1993. 

The  project  is  located  on  the  Seneca 
River  in  Seneca  County,  New  York.  The 
principal  project  works  consist  of:  (a) 
The  Seneca  Falls  Development 
comprising  (1)  a  powerhouse,  located  on 
a  concrete  gravity-type  dam  owned  by 
the  State  of  New  York,  containing  four 
2,650-horsepower  turbines,  each 
connected  to  a  2,000-kilowatt  generator; 


(2)  step-up  transformers;  (3)  a  short  34.5- 
kilovolt  transmission  line  to  the  Seneca 
Falls  switchyard;  and  (4)  appurtenant 
electrical  and  mechanical  facilities;  and 
(b)  The  Waterloo  Development 
comprising:  (1)  a  concrete  gravity-type 
dam;  (2)  a  canal;  (3)  a  powerhouse 
containing  four  740-horsepower 
turbines,  each  connected  to  a  480- 
kilowatt  generator,  (4)  step-up 
transformers:  (5)  a  short  34.5-kilovolt 
transmission  line  to  the  Waterloo 
switchyard;  and  (6)  appurtenant 
electrical  and  mechanical  facilities. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
the  deadline  for  filing  an  application  for 
new  license  and  any  competing  license 
applications  was  December  31, 1991.  No 
applications  for  license  for  this  project 
were  filed.  Therefore,  pursuant  to 
section  16.25  of  the  Commission’s 
regulations,  the  Commission  is  soliciting 
applications  from  potential  applicants 
other  than  the  existing  licensee. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  §  16.7  of  the  Commission’s 
regulations.  Such  information  is 
available  from  the  licensee  at  Kent 
Building,  Chenango  Street,  Binghamton, 
New  York  13902. 

A  potential  applicant  that  files  a 
notice  of  intent  within  90  days  fi'om  the 
date  of  issuance  of  this  notice:  (1)  May 
apply  for  a  license  under  part  I  of  the 
Act  and  part  4  (except  S  4.38)  of  the 
Commission’s  regulations  within  18 
months  of  the  date  on  which  it  files  its 
notice;  and  (2)  must  comply  with  the 
requirements  of  §§  16.8  and  16.10  of  the 
Commission’s  regulations. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  92-4684  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP92-88-002] 

Pacific  Gas  Transmission  Co.;  Change 
in  FERC  Gas  Tariff 

February  24, 1992. 

Take  notice  that  on  February  20. 1992, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
Second  Revised  Sheet  No.  12  to  be  a 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

PGT  states  that  the  purpose  of  the 
filing  is  to  revise  the  tariff  sheet  in 
compliance  with  the  Commission’s 
“Order  Accepting  and  Rejecting  Tariff 
Sheets  Subject  to  Conditions”,  issued  on 
February  7, 1992. 
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PGT  has  requested  an  effective  date 
of  February  1, 1992  for  the  tendered 
tariff  sheet. 

PGT  states  that  a  copy  of  the  filing  is 
being  served  on  PGTs  lurisdictional 
customers,  affected  state  regulatory 
commissions  and  all  parties  on  the 
official  service  list  as  compiled  by  the 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NR, 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  March  2, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary, 

[FR  Doc.  92-4687  Filed  2-28-92;  8:45  am] 
BaUNQ  CODE  Srt7-01-M 


[Docket  Nos.  TA91-1-41-003  RPM-227- 
030] 

Paiute  Pipeline  Co.;  Compliance  Filing 

February  24, 1992. 

Take  notice  that  on  February  20, 1992, 
Paiute  Pipeline  Company  (Paiute) 
submitted  a  compliance  filing  to  the 
Commission  with  respect  to  Paiute's 
clearance  of  its  Account  No.  191  balemce 
following  the  implementation  of  full 
conversions  by  its  sales  customers  to 
firm  transportation  service  under  a 
settlement  approved  by  the  Commission 
in  Docket  Nos.  RP88-227,  et  al. 
(Settlement).  Paiute  states  that  its  filing 
is  being  submitted  in  compliance  with 
an  order  issued  by  the  Commission  in 
Docket  Nos.  TA91-1-41-602  and  RP8a- 
227-028  on  January  21, 1992,  as  well  as 
the  Commission's  orders  approving  the 
Settlement. 

Paiute  states  that  its  compliance  filing 
is  the  second  filing  that  Paiute  has 
submitted  concerning  the  clearance  of 
its  Account  No.  191  balance  following 
the  termination  of  Paiute’s  sales  service. 
On  September  16, 1991,  Paiute  subnutted 
a  filing  in  Docket  No.  RP88-227-028 
which  addressed  the  treatment  of 
Paiute’s  Account  No.  191  balance  as  of 
July  31, 1991.  In  that  filing,  Paiute 
reported  that  it  made  a  distribution  on 
July  31, 1991  to  its  four  former  sales 
customers  of  an  estimated  credit 
balance  of  $271,548,  and  also  noted  that 
it  anticipated  that  it  would  be  paying  or 


receiving  additional  amounts 
attributable  to  its  Account  No.  191. 

Paiute  states  that  the  Commission’s 
January  21, 1992  order  addressed 
Paiute’s  September  16, 1991  compliance 
filing  in  Docket  No.  RP88-227-028  as 
well  as  a  compliance  filing  submitted  by 
Paiute  on  November  30, 1990  in  Paiute’s 
annual  PGA  proceeding  in  Docket  No. 
TA91-1-41.  Paiute  further  states  that  the 
Commission  in  such  order  directed 
Paiute  to  respond  to  certain  matters 
discussed  in  the  order  and  to  file  a 
revised  report  concerning  its  closeout  of 
its  Account  No.  191. 

Paiute  indicates  that  in  its  instant 
compliance  filing  it  has  included 
responses  to  the  specific  matters  raised 
by  the  Commission  in  its  January  21, 

1992  order.  Paiute  also  states  that  it  has 
reflected  in  its  filing  additional  amounts 
attributable  to  its  preconversion  sales 
service  that  have  been  billed  or 
refimded  to  Paiute  since  its  September 
16, 1991  filing  in  Docket  No.  RP88-227- 
028,  as  well  as  certain  corrections  and 
adjustments  to  its  purchased  gas  cost 
accounts  that  Paiute  has  recorded  or 
discovered  in  reviewing  such  accounts 
since  that  prior  filing.  Paiute  states  that 
the  entries,  adjustments,  and  corrections 
to  its  Account  No.  191  reflected  in  its 
filing  result  in  an  additional  credit 
balance  of  $566,161  over  that  reflected  in 
Paiute’s  September  16, 1991  filing,  as  of 
February  29, 1992.  Paiute  states  &at  it 
intends  to  make  a  distribution  of  this 
amount  to  its  four  former  sales 
customers  on  February  29, 1992,  using 
the  allocation  procedure  prescribed  in 
the  Settlement. 

Paiute  requests  that  the  Commission 
approve  Paiute’s  distribution  of  its 
Account  No.  191  balance  as  proposed  in 
its  filing,  including  approval  of  Ae  level 
of  the  balance  that  Paiute  will  distribute 
on  February  29, 1992.  Paiute  also  renews 
its  request  that  the  Commission  approve 
Paiute’s  July  31, 1991  distribution  of 
Accoimt  No.  191  amoimts  as  discussed 
in  its  September  16, 1991  filing  in  Docket 
No.  RP88-227-028. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy'  Regulatory  Commission, 
825  North  Capitol  Street,  NR, 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedures,  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  March  2, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-4685  Filed  2-28-91;  8:45  am] 

BILUNQ  CODE  S717-01-II 


[Docket  No.  RP88-227-020] 

Pahite  Pipeline  Co.;  Report  of  Refunds 

February  24, 1992. 

Take  notice  that  Paiute  Pipeline 
Company  (Paiute)  on  February  12, 1992, 
tendered  for  filing  with  the  Federal 
Energy  Re^atory  Commission 
(Commission)  an  amended  Report  of 
Refunds,  made  in  accordance  with  the 
provisions  of  Article  III  of  the 
Stipulation  and  Agreement  filed  in  these 
proceedings  and  approved  by 
Commission  Orders  of  September  20, 
1990  and  March  26, 1991. 

Paiute  states  that  on  July  15, 1991,  it 
refunded  to  its  jurisdictional  customers 
a  total  of  $18,9^676,  consisting  of 
principal  of  $16,504,216  through  May  31, 
1991,  and  interest  of  $2,458,460 
calculated  through  July  14, 1991.  This 
report  revises  and  supersedes  the  refund 
report  filed  by  Paiute  on  August  15, 1991 
in  Docket  No.  RP8a-227-027.  Paiute 
states  in  the  amended  report  that  the 
amount  of  principal  refunded  was 
correct  in  Ae  August  15, 1991,  report  but 
that  based  upon  revised  calculations  it 
paid  an  additional  $16,135  in  interest 
and  reallocated  the  refunds  to  the 
various  customers. 

Paiute  states  that  a  copy  of  the 
amended  refund  report  was  provided  to 
Paiute’s  jurisdictional  customers,  all 
interested  state  commissions  and  all 
parties  to  Docket  No.  RP88-227. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
825  North  Capitol  Street,  NR, 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 

385.211.  All  such  protests  should  be  filed 
on  or  before  March  2, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary, 

[FR  Doc.  92-4688  Filed  2-28-92;  8:45  am] 
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(Docket  No.  RPS2-1 16-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

February  24, 1992. 

Take  notice  that  on  February  19, 1992 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  First  Revised  Sheet  No.  23  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  which  tariff  sheet  is  attached 
thereto.  The  proposed  effective  date  of 
the  enclosed  tariff  sheet  is  April  1, 1992. 

On  June  19, 1991,  the  Federal  Energy 
Regulatory  Commission  (Conunission) 
issued  its  “Order  Approving  Settlements 
As  Modified  And  Issuing  CertiHcates*’  in 
Docket  Nos.  CP88-391-004  et  al.  (June  19 
Order],  which  approved  with  certain 
modifications  Transco's  June  22, 1990 
Settlement  filed  in  Docket  Nos.  RP87-7- 
000  et  al.  (Rate  Settlement)  and 
Transco’s  September  17, 1990  Settlement 
filed  in  Docket  Nos.  CP88-391  et  al.  (GIC 
Settlement).  Pursuant  to  Article  III  of  the 
GIC  Settlement,  during  Phase  II  (April  1, 
1991  through  March  31, 1994),  there  shall 
be  generally  applicable  fixed  monthly 
Firm  Service  Fees.  Specifically,  during 
the  period  from  April  1, 1992  through 
March  31, 1993,  the  monthly  Firm 
Service  Fee  shall  be  $6.20  per  Mcf  of 
daily  sales  entitlement.  Such  Firm 
Service  Fee  is  set  forth  in  Exhibit  A, 
section  3(b)  of  the  FS  Service 
Agreement.  The  purpose  of  this  filing  is 
to  set  forth  in  Transco’s  Volume  No.  1 
Tariff  the  Firm  Service  Fee  under  Rate 
Schedule  FS  of  $6.20  commencing  April 
1, 1992. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers.  State  Commissions  and  other 
interested  parties.  In  accordance  with 
provisions  of  §  154.16  of  the 
Commission’s  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco’s 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Conunission’s 
Rules  of  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  2, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  ffie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-4691  Filed  2-28-92;  6:45  am] 

WLUNQ  CODE  6717-01-M 

Office  of  Fossil  Energy 

[FE  Docket  No.  91-87-NG] 

Orchard  Gas  Corp4  Order  Granting 
Amendment  to  Long>Term 
Authorization  to  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  an  granting 
amendment  to  long-term  authorization 
to  import  natural  gas. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Orchard  Gas  Corporation  authorization 
to  import  up  to  25,000  Mcf  per  day  of 
Canadian  natural  gas  for  an  eighteen 
and  one-half  year  term  beginning  on 
November  1, 1992. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  'The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  February  24. 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-4801  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  64S0-01-M 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  annoimces  the  procedures 
for  the  disbursement  of  $375,000,  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  consent  order 
entered  into  with  Otis  Ainsworth  (Case 
No.  LEF-0039).  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 


DOE’S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4, 
1986). 

DATES  AND  ADDRESSES:  Applications  for 
Refund  from  the  crude  oil  funds  should 
be  clearly  labeled  “Applications  for 
Crude  Oil  Refund’’  and  should  be  mailed 
to  Subpart  V  Crude  Oil  Overcharge 
Refimds,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585.  Applications  for 
Refund  must  be  filed  in  duplicate  no 
later  than  June  30, 1992.  Any  party  who 
has  previously  filed  an  Application  for 
Refund  in  crude  oil  proceedings  should 
not  file  another  Application  for  Refimd 
from  the  present  crude  oil  funds.  The 
previously  filed  crude  oil  application 
will  be  deemed  filed  in  all  crude  oil 
proceedings  as  the  procedures  are 
finalized. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFR 
205.282(c],  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order  sets 
forth  the  procedures  that  the  DOE  has 
formulated  to  distribute  $375,000  that 
has  been  remitted  by  Otis  Ainsworth  to 
the  DOE,  'The  DOE  is  currently  holding 
the  funds  in  an  interest  bearing  account 
pending  distribution. 

The  DOE  will  distribute  these  funds  in 
accordance  with  the  DOE’s  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (Au^st  4, 1986).  Under  the 
Modified  Policy,  crude  oil  overcharge 
monies  are  divided  among  the  states, 
federal  government,  and  injured 
purchasers  of  refined  products.  Under 
the  plan,  refunds  to  the  states  would  be 
in  proportion  to  each  state’s 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  Refimd  must  be 
postmarked  no  later  than  Jime  30, 1992. 
As  we  stated  in  the  Decision,  any  party 
who  has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 
proceedings  should  not  file  another  . 
Application  for  Refund  in  the  crude  oil 
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proceedings.  That  previous  application 
will  be  deemed  filed  in  all  crude  oil 
proceedings  as  the  procedures  are 
hnalized. 

Dated:  February  25, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Otis  Ainsworth. 

Date  of  Filing:  October  31, 1991. 

Case  Number:  LEF-0039. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  Aat  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

On  October  31, 1991,  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  for  crude  oil 
overcharge  funds  obtained  from  Otis 
Ainsworth  (Ainsworth).  On  June  17, 

1985,  the  OHA  issued  a  Remedial  Order 
against  Ainsworth  for  violations  of  the 
crude  oil  producer  price  regulations 
during  the  period  from  November  1973 
through  December  1977.  Otis  Ainsworth, 
13  DOE  83,018  (1985).  Ainsworth 
subsequently  filed  an  appeal  with  the 
Federal  Energy  Regulatory  Commission 
(FERC).  On  February  28, 1987,  FERC 
reduced  in  part  and  affirmed  the 
Remedial  Order  and  ordered  Ainsworth 
to  make  restitution  in  the  amount  of 
$440,639.00.  The  United  States  Hied  suit 
on  January  31, 1990  in  the  United  States 
District  Court  for  the  Southern  District 
of  Mississippi  to  enforce  the  Remedial 
Order.  In  September  1990,  the  Chancery 
Court  for  the  Second  Judicial  District  of 
Jones  County,  Mississippi  (Chancery 
Court)  appointed  Alva  Sue  Dickey 
Ainsworth  as  the  Conservator  for  the 
Estate  of  Otis  Ainsworth.  The  United 
States  and  the  Conservator  reached  a 
compromise  and  settlement  which  was 
approved  by  the  Chancery  Court  on  June 
13, 1991.  On  July  1, 1991,  the  United 
States  executed  a  General  and  Absolute 
Release  in  settlement  of  the  matters  set 
forth  in  the  Remedial  Order  in 
I  consideration  for  $375,000  remitted  on 

that  day  by  the  Conservator.  This 
Decision  and  Order  establishes  the 
OHA’s  procedures  for  distributing  those 
funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  C.F.R.  Part  205, 


Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE 
cannot  ready  identify  the  persons  who 
may  have  been  injured  as  a  result  of 
actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  I  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  |  82,597  (1981).  We 
have  considered  the  ERA’S  request  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from 
Ainsworth  and  have  determined  that 
such  procedures  are  appropriate. 

7.  Background 

On  July  28, 1986,  the  DOE  issued  a 
ModiHed  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  FR  27899  (August  4, 

1986)  (the  MSRP).  The  MSRP,  issued  as 
a  result  of  a  court-approved  Settlement 
Agreement  in  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  M.D.L  No.  378  (D.  Kan.  1986) 
(the  Stripper  Well  Agreement),  provides 
that  crude  oil  overcharge  funds  will  be 
divided  among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the 
MSRP.  up  to  twenty  percent  of  these 
crude  oil  overcharge  funds  will  be 
reserved  to  satisfy  valid  claims  by 
injured  purchasers  of  petroleum 
products.  Eighty  percent  of  the  funds, 
and  any  monies  remaining  after  all  valid 
claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  federal 
government  for  indirect  restitution. 

Shortly  after  the  issuance  of  the 
MSRP,  the  OHA  issued  an  Order  that 
announced  its  intention  to  apply  the 
MotiiHed  Policy  in  all  subpart  V 
proceedings  involving  alleged  crude  oil 
violations.  Order  Implementing  the 
MSRP.  51  FR  29689  (August  20, 1986).  In 
that  Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures 
to  follow  in  processing  refund 
applications  in  crude  oil  refund 
proceedings.  On  April  6, 1987,  the  OHA 
issued  a  Notice  analyzing  the  numerous 
comments  and  setting  forth  generalized 
procedures  to  assist  claimants  that  file 
refund  applications  for  crude  oil  monies 
under  the  subpart  V  regulations.  52  FR 
11737  (April  10. 1987)  (the  April  Notice). 

The  OHA  has  applied  these 
procedures  in  numerous  cases  since  the 
April  Notice,  i.e.,  New  York  Petroleum, 
Inc.,  18  DOE  JI  85,435  (1988)  (NYP):  Shell 
Oil  Co..  17  DOE  ^  85,204  (1988)  (Shell); 
Ernest  A.  Allerkamp,  17  DOE  J|  85,079 
(1988)  (Allerkamp).  and  the  procedures 
have  been  approved  by  the  United 


States  District  Court  for  the  District  of 
Kansas  as  well  as  the  Temporary 
Emergency  Court  of  Appeals  (TECA).  In 
the  case  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  various  states  Hied  a  Motion 
with  the  Kansas  District  Court,  claiming 
that  the  OHA  violated  the  Stripper  Well 
Agreement  by  employing  presumptions 
of  injury  for  end-users  and  by 
improperly  calculating  the  refund 
amount  to  be  used  in  those  proceedings. 
In  re:  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  671  F.  Supp. 
1318  (D.  Kan.  1987),  affd,  857  F.2d  1481 
(Temp.  Emer.  Ct.  App.  1988).  On  August 
17, 1987,  Judge  Theis  issued  an  Opinion 
and  Order  denying  the  states’  Motion  in 
its  entirety.  The  court  concluded  that  the 
Stripper  Well  Agreement  "does  not  bar 
(the)  OHA  &om  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund.”  Id.  at  1323. 
The  court  also  ruled  that,  as  speciHed  in 
the  April  Notice,  the  OHA  could 
calculate  refunds  based  on  a  portion  of 
the  M.D.L.  378  overcharges.  Id.  at  1323- 
24. 

II.  The  Proposed  Decision  and  Order 

On  November  7, 1991,  the  OHA  issued 
a  Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amount  obtained  from  Ainsworth.  56  FR 
57887  (November  14. 1991).  The  OHA 
tentatively  concluded  that  the  funds 
should  be  distributed  in  accordance 
with  the  MSRP  and  the  April  Notice. 
Pursuant  to  the  MSRP,  the  OHA 
proposed  to  reserve  initially  twenty 
percent  of  the  crude  oil  violation  funds 
for  direct  restitution  to  applicants  who 
claim  that  they  were  injured  by  the 
alleged  crude  oil  violations.  The 
remaining  eighty  percent  of  the  funds 
would  be  distributed  to  the  states  and 
federal  government  for  indirect 
restitution.  After  all  valid  claims  have 
been  paid,  any  remaining  funds  in  the 
claim  reserve  would  also  be  divided 
between  the  states  and  federal 
government.  The  federal  government’s 
share  ultimately  would  be  deposited 
into  the  general  fund  of  the  Treasury  of 
the  United  States. 

In  the  PDO,  the  OHA  proposed  to 
require  applicants  for  refund  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  to  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  The  PDO  stated  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  are  presumed  to 
have  absorbed  the  crude  oil 


7378 


Federal  Register  /  Vol.  57,  No.  41  /  Monday,  March  2.  1992  /  Notices 


overcharges,  and  need  not  submit  any 
further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to 
calculate  refunds  on  the  basis  of  a 
volumetric  refund  amount,  as  described 
in  the  April  Notice.  The  PDO  provided  a 
period  of  30  days  from  the  date  of 
publication  in  the  Federal  Register  in 
which  comments  could  be  filed 
regarding  the  tentative  distribution 
process.  More  than  30  days  have 
elapsed  and  the  OHA  has  received  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Ainsworth  settlement  funds 
Consequently,  the  procedures  will  be 
adopted  as  proposed. 

III.  The  Refund  Procedures 
A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$375,000  remitted  by  Ainsworth,  plus  the 
interest  that  has  accrued  on  that 
amount,  should  be  distributed  in 
accordance  with  the  crude  oil  refund 
procedures  discussed  above.  We  have 
decided  to  reserve  the  full  twenty 
percent  of  the  alleged  crude  oil 
violations  amount,  or  $75,000,  plus 
interest,  for  direct  refunds  to  claimants, 
in  order  to  insure  that  sufTicient  funds 
will  be  available  for  refunds  to  injured 
parties. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co.,  14  DOE 
I  85,475  (1986)  (Mountain  Fuel).  As  in 
non-crude  oil  cases,  applicants  will  be 
required  to  document  their  purchase 
volumes  of  covered  products  and  prove 
that  they  were  injured  as  a  result  of  the 
alleged  violations.  Generally,  a  covered 
product  is  any  product  that  was  covered 
by  the  Emergency  Petroleum  Allocation 
Act  of  1973, 15  U.S.C.  751-760,  and  was 
primarily  produced  from  crude  oil  at  a 
crude  oil  refinery.  E.g.,  Anchor 

Continental,  Inc.,  22  DOE  ^ - ,  Case 

No.  RF272-62992  (January  3, 1992). 
Following  subpart  V  precedent, 
reasonable  estimates  of  purchase 
volumes  of  covered  products  may  be 
submitted.  E.g.,  Greater  Richmond 
Transit  Co.,  15  DOE  f  85,028  at  88,050 
(1986).  Generally,  it  is  not  necessary  for 
applicants  to  identify  their  suppliers  of 
petroleum  products  in  order  to  receive  a 
refund.  Applicants  who  were  end-users 
or  ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and 
who  were  not  subject  to  the  DOE  price 
regulations  are  presumed  to  have  been 


injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a 
refund,  end-users  need  not  submit  any 
further  evidence  of  injury  beyond  the 
volume  of  covered  petroleum  products 
purchased  during  the  period  of  price 
controls.  E.g.,  A.  Tarricone,  Inc,.  15  DOE 
1  85.495  at  88,893-96  (1987).  However, 
the  end-user  presumption  of  injury  can 
be  rebutted  by  evidence  which 
establishes  that  the  specific  end-user  in 
question  was  not  injured  by  the  crude 
oil  overcharges.  E.g.,  Berry  Holding  Co.. 
16  DOE  il  85,405  at  88,797  (1987).  If  an 
interested  party  submits  evidence  that  is 
sufficient  to  cast  serious  doubt  on  the 
end-user  presumption,  the  applicant  will 
be  required  to  produce  further  evidence 
of  injury  E.g..  NYP,  18  DOE  at  88,701-03. 
The  United  States  District  Court  for  the 
District  of  Kansas  recently  upheld  the 
OHA’s  position  that  generalized 
evidence  does  not  suffice  to  rebut  the 
end-user  presumption.  If  an  interested 
party  wishes  to  rebut  the  end-user 
presumption  it  must  present  evidence 
relevant  to  the  specific  factual  situation 
of  the  applicant.  In  re:  The  Department 
of  Energy  Stripper  Well  Exemption 
Litigation,  746  F.  Supp.  1446  (D.  Kan. 
1990). 

Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury,  and 
may  not  rely  on  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refined  petroleum  products.  They  can, 
however,  use  econometric  evidence  of 
the  type  employed  in  the  OHA  Report  to 
the  District  Court  in  the  Stripper  Well 
Litigation,  6  Fed.  Energy  Guidelines 
f  90,507.  Applicants  who  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  in  the 
Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  subpart  V.  Mid-America 
Dairyman,  Inc.  v.  Herrington,  878  F.  2d 
1448  (Temp,  Emer.  Ct,  App,  1989); 
accoi^,  Boise  Cascade  Corp.,  18  DOE 
1  85,970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  alleged  crude  oil  violation 
amounts  involved  in  this  determination 
($375,000)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls 
(2,020,997,335.000  gallons).  Mountain 
Fuel,  14  DOE  at  88,868  n.4.  This  yields  a 
volumetric  refund  amount  of 
$0.000000185  per  gallon. 

As  we  stated  in  previous  Decisions,  a 
crude  oil  refimd  applicant  will  be 
required  to  submit  only  one  Application 
for  Refund  from  the  crude  oil  overcharge 
funds.  E.g.,  Allericamp,  17  DOE  at  88,176. 


Any  party  that  has  previously  submitted 
a  refund  application  in  the  crude  oil 
refund  proceedings  need  not  file  another 
application.  That  previously  filed 
application  will  be  deemed  to  be  filed  in 
all  crude  oil  proceedings  as  the 
procedures  are  finalized.  The  DOE  has 
established  June  30, 1992  as  the  current 
deadline  for  filing  an  Application  for 
Refund  from  the  crude  oil  funds. 

Quintana  Energy  Corp.,  21  DOE  f  85,032 
(1991).  It  is  the  policy  of  the  DOE  to  pay 
all  crude  oil  refund  claims  at  the  rate  of 
$.0008  per  gallon.  However,  while  we 
anticipate  that  applicants  that  filed  their 
claims  within  the  original  June  30, 1988 
deadline  will  receive  a  supplemental 
refund  payment,  we  will  decide  in  the 
future  whether  claimants  that  filed  later 
applications  should  receive  additional 
refunds.  E.g.,  Seneca  Oil  Co.,  21  DOE 
f  85,327  (1991).  Notice  of  any  additional 
amounts  available  in  the  future  will  be 
published  in  the  Federal  Register. 

To  apply  for  a  refund,  a  claimant 
should  submit  an  Application  for 
Refund.  Although  an  applicant  need  not 
use  any  special  application  form  to 
apply  for  a  crude  oil  refund,  a  suggested 
form  has  been  prepared  by  the  OHA 
and  may  be  obtained  by  sending  a 
written  request  to:  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20565. 

Each  crude  oil  Application  for  Refund 
should  contain  the  type  of  information 
specified  by  the  OHA  in  past  decisions. 
See  Texaco  Inc.,  19  DOE  f  85,200  at 
88,374,  corrected,  19  DOE  H  85,236  (1989); 
Hood  Goldsberry,  18  DOE  f  85,902  at 
89,477-78  (1989);  Wickett  Refining  Co., 

18  DOE  ^  85,659  at  89,081-62  (1989). 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  eighty  percent  of  the  alleged 
crude  oil  violation  amounts  subject  to 
this  Decision,  or  $300,000,  plus  interest, 
should  be  disbursed  in  equal  shares  to 
the  states  and  federal  government  for 
indirect  restitution.  Accordingly,  we  will 
direct  the  DOE’s  Office  of  the  Controller 
to  segregate  the  $300,000,  plus  interest, 
available  for  disbursement  to  the  states 
and  federal  government  and  transfer 
one-half  of  that  amount,  or  $150,000,  plus 
interest,  into  an  interest-bearing 
subaccount  for  the  states,  and  one-half, 
or  $150,000,  plus  interest,  to  an  interest 
bearing  subaccount  for  the  federal 
government.  At  an  appropriate  time  in 
the  future,  we  will  issue  a  Decision  and 
Order  directing  the  DOE’s  Office  of  the 
Controller  to  make  the  appropriate 
disbursements  to  the  individual  states. 
Refunds  to  the  states  will  be  in 
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proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Agreement.  When 
disbursed,  these  funds  will  be  subject  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Agreement. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  funds 
remitted  by  Otis  Ainsworth  may  now  be 
filed. 

(2)  All  Applications  submitted 
pursuant  to  paragraph  (1)  above  must  be 
filed  in  duplicate  and  postmarked  no 
later  than  June  30, 1992. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer  $375,000 
(plus  interest]  from  the  Otis  Ainsworth 
subaccount.  Account  Number 
420C00254W,  pursuant  to  Paragraphs  (4), 
(5),  and  (6)  of  this  decision. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $150,000  (plus 
interest]  of  the  funds  obtained  pursuant 
to  paragraph  (3]  above,  into  the 
subaccount  denominated  “Crude 
Tracking-States,”  Number 
999DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $150,000  (plus 
interest]  of  the  funds  obtained  pursuant 
to  paragraph  (3]  above,  into  the 
subaccount  denominated  “Crude 
Tracking-Federal,"  Number 
999DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $75,000  (plus 
interest]  of  the  funds  obtained  pursuant 
to  paragraph  (3]  above,  into  the 
subaccount  denominated  “Crude 
Tracking-Claimants  4,"  Number 
999DOE010Z. 

Dated:  February  25, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  92-4802  Filed  2-28-92;  8:45  am] 
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Office  of  Nuclear  Energy 

Sales  of  Stable  Isotopes 

agency:  Department  of  Energy,  Office  of 
Nuclear  Energy,  Isotope  Production  and 
Distribution  Program. 

ACTION:  Proposed  response  to 
withdrawal  petition  of  Isotec,  Inc. 


SUMMARY:  The  Department  of  Energy 
(DOE]  is  proposing  to  deny  the 
Withdrawal  Petition  (the  Petition]  of 
Isotec,  Inc.  (the  Petitioner],  a  U.S.-based 
market  supplier  of  stable  isotopes, 
which  has  requested  that  DOE 
discontinue  its  production  and 
distribution  of  enriched  stable  isotopes 
and  the  life  science  isotopes  of  Carbon, 
Nitrogen,  and  Oxygen  (the  Products]  in 
commercial  markets  and  to  other 
Federal  agencies.  Notice  of  receipt  of  the 
Petition  and  Request  for  Public 
Comments  on  the  request  was  published 
at  56  FR  46609,  September  13, 1991  (the 
September  13, 1991  Notice].  The 
proposed  response  is  set  out  in  the 
SUPPLEMENTARY  INFORMATION  section, 
below. 

At  the  Petitioner’s  request,  DOE  is 
using  the  withdrawal  guidelines 
provided  in  the  Atomic  Energy 
Commission  (AEC]  Statement  of  Policies 
and  Procedures  for  the  Transfer  of 
Commercial  Radioisotope  Production 
and  Distribution  to  Private  Industry, 
March  2, 1965  (the  Policy  Statement) 
(Federal  Register],  March  9, 1965]  in 
proposing  the  denial  of  the  Petition. 

The  record  in  the  proceeding  consists 
of  the  Petition,  as  supplemented,  and  its 
appendices;  relevant  background 
materials  from  DOE's  fries,  and  the 
public  comments  submitted  during  the 
comment  period.  Comments  received 
after  the  comment  period  closed 
(October  28, 1991]  or  from  sources  other 
than  through  the  Notice  and  included  in 
the  record  for  information  purposes  are 
identifred  as  such.  'The  proposed 
decision  is  not  based  upon  these 
comments. 

DATES  AND  COMMENTS:  DOE  will  accept 
comments  on  the  proposed  response 
until  April  1, 1992.  'The  proposed 
response  will  become  final  April  16, 
1992,  if  the  agency  deems  no  further 
action  to  be  required  as  the  result  of 
information  brought  to  its  attention 
during  the  comment  period. 

ADDRESSES:  Comments  are  to  be 
submitted  to  Donald  E.  Erb,  Director, 
Isotope  Production  and  Distribution 
Program  (NE-48],  A-430, 19901 
Germantown  Road,  Germantown, 
Maryland  20874,  telephone  (301]  903- 
5161. 

The  public  record  is  available  in 
DOE’s  Freedom  of  Information  Reading 
Room,  lE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  between  9  a.m. 
and  4  p.m.,  Monday-Friday  (except  for 
Federal  holidays]. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Background. 


III.  Current  Market  Conditions  and  Future 

Prospects. 

IV.  Statutory  Authority  and  Policy:  The  Role 

of  the  United  States  Government  in 

Atomic  Energy  Markets. 

V.  Findings  and  Proposed  Decision. 

VI.  Additional  Opportunity  for  Public 

Comment. 

I.  Introduction 

By  date  of  July  27, 1990  and 
Supplement  of  February  25, 1991,  the 
Petitioner  requested  that  DOE  withdraw 
from  all  distribution  of  stable  isotopes 
(the  Products]  to  commercial  users  and 
other  Federal  agencies.  For  purposes  of 
the  Petition,  the  term  “stable  isotopes” 
includes  the  isotopes  listed  in  appendix 
A  to  the  February  25, 1991  supplemental 
frling  to  the  Petition  (the  Supplement], 
with  the  exception  of  sales  of  raw 
material  Helium-3  in  bulk  form,  and  gas 
isotope  mixing  in  competition  with 
private  sector  suppliers. 

The  Petitioner  bases  its  request  upon 
these  premises: 

(1]  'The  Products  are  reasonably 
available  form  private-sector  suppliers 
in  effectively  competitive  markets; 

(2]  DOE  distribution  is  without 
statutory  basis,  is  unnecessary,  and 
places  the  agency  in  competition  with 
private-sector  suppliers;  and 

(3]  Given  these  circumstances,  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  non-competition  policies  of  the 
United  States  Government  and  DOE 
dictate  DOE’s  withdrawal  from  markets 
for  the  Products. 

The  Petition  is  summarized  in  the 
September  13, 1991  Notice. 

II.  Background 

In  the  Policy  Statement,  the  Atomic 
Energy  Commission  declared  its 
intention  to  refrain  from  competition 
with  private  sources  capable  of 
producing  and  processing  radioisotopes, 
when  the  materials  were  reasonably 
available  commercially.  The  criteria 
provided  in  the  withdrawal  guidelines 
for  making  this  determination  include: 
The  presence  of  a  market  in  which  there 
are  (1]  effective  competition:  (2] 
assurance  that  private  producers  will 
not  discontinue  their  businesses  under 
circumstances  in  which  the  government 
could  not  resume  supply  in  time  to 
prevent  public  interest  from  being 
adversely  afrected;  and  (3]  prices  that 
are  reasonable  and  consistent  with  the 
encouragement  of  research  in  and 
development  and  use  of  atomic  energy. 

The  background  materials  in  the 
record  reflect  a  history  of  informal 
requests  by  the  Petitioner  that  DOE 
withdraw  from  various  stable  isotope 
markets  in  accordance  with  the 
noncompetition  policy  for  radioisotopes. 
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For  example,  in  1983  the  Petitioner 
asked  DOE  to  withdraw  from  production 
and  distribution  of  various  isotopes  of 
Nitrogen  and  Oxygen  and  enter  into  an 
agreement  with  it  to  permit  it  to  store 
and  process  DOE's  Helium-3  trailer  gas 
at  its  (Petitioner’s)  facilities.  At  the  time 
of  request,  the  Petitioner  was  in  the 
early  stages  of  developing  or  assembling 
its  Nitrogen-production  facilities;  its 
Oxygen  product  was  not  produced 
domestically  and  there  were  no  other 
commercial  U.S.  Oxygen  producers;  and 
the  offer  for  the  Helium-3  trailer  gas  was 
below  the  established  price  for  the 
material,  inconsistent  with  DOE’s  Full 
Cost  Recovery  Program,  and,  if  accepted 
by  DOE,  could  have  provided  the 
Petitioner  with  an  unfair  advantage  in 
the  market.  In  part,  the  request  was 
denied  because  of  the  Petitioner’s  “past 
performance  history,  i.e.,  the  fact  that 
Carbon-12, 13  distillation  has  not  yet 
commenced  at  ISOTEC,  although 
ISOTEC  requested  that  DOE  cease 
production  and  distribution  of  these 
isotopes  as  of  the  end  of  CY 1982.’’ 

Letter  of  November  15, 1983,  Director, 
Energy  Technologies  Division, 
Albuquerque  Operations  Office,  DOE,  to 
Isotec,  Incorporated. 

By  1985  and  in  response  to  repeated 
requests  from  the  Petitioner,  DOE  had 
withdrawn  from  the  commercial  sale  of 
34  isotopes,  including  isotopes  of  Neon, 
Argon,  Krypton,  Xenon,  Helium,  and 
Carbon.  Letter  of  August  29, 1985  from 
Acting  Associate  Director  for  Health 
and  Environmental  Research,  Office  of 
Energy  Research,  DOE,  to  Attorney  for 
Isotec,  Inc. 

By  early  1988,  there  were  warnings  of 
problems  in  some  markets;  After  DOE 
withdrew  from  Carbon-13  distribution, 
the  Petitioner  was  the  only  source  of  the 
isotope,  prices  had  risen,  and  the 
demand  for  the  Product  was  believed  to 
be  close  to  Petitioner’s  supply  capacity. 
A  second  firm  was  making  an  effort  to 
enter  the  market.  Letter  of  President, 
Cambridge  Isotope  Laboratories,  to 
Manager,  Isotope  Sales  &  Production, 
Monsanto  Research  Corporation, 
February  3, 1988. 

Also  in  1988,  DOE's  Inspector  General 
concluded  a  detailed  audit  investigation 
of  isotope  operations  at  DOE’s  Oak 
Ridge  National  Laboratory  and  the 
Mound  Plant  and  reported  problems 
resulting  from  DOE’s  attempts  to 
implement  the  non-competition  policy. 
Report  on  Isotope  Production  and 
Related  Sales  at  the  Oak  Ridge  National 
Laboratory  and  the  Mound  Plant,  DOE/ 
IG-0251,  February  16, 1988  (IG  Report). 
The  Helium-3  market  was  specifically 
reviewed  in  the  audit.  The  investigators 
found  that,  in  1978,  a  private  company. 


unidentified  in  the  IG  Report,  had  begun 
purchasing  Helium-3  at  an  advantage 
from  DOE  for  resale  to  domestic 
customers  at  substantial  markups  and. 
in  1979,  had  asked  DOE  to  withdraw 
from  processing  and  distributing  purified 
Helium-3.  At  the  time,  the  only  other 
significant  source  of  Helium-3  was  the 
U.S.S.R.  nuclear  weapons  programs, 
which  was  not  actively  marketing  in  the 
United  States.  The  company  was  not  a 
producer  of  the  isotope,  which  is  a 
byproduct  of  nuclear  weapons 
pr^uction;  further,  the  investigators 
reported  that  the  company  was  unable 
to  remove  impurities  from  Helium-3  until 
some  2  years  after  it  made  the 
withdrawal  request.  Although  there  was 
not  a  competitive  market,  DOE 
withdrew  from  distribution  of  Helium-3 
in  1981.  contrary  to  the  AEG  policy.  IG 
Report,  pp.  11-12.  The  investigators  also 
concluded  that,  because  DOE  also 
stopped  distribution  to  other  Federal 
agencies,  the  U.S.  Navy  had  to  purchase 
its  needs  from  the  company,  which  was 
the  sole  domestic  distributor,  at  prices 
substantially  in  excess  of  what  DOE  had 
charged  Government  customers.  IG 
Report,  p.  13. 

The  Petitioner  asserts  that,  until 
September  1990,  it  was  unaware  of  the 
IG  Report,  which  it  challenges  for, 
among  other  reasons,  assuming  that 
DOE  should  be  involved  in  the  sale  of 
commercial  isotopes.  Letter  of 
November  27, 19M  from  Iso  tec  Counsel 
to  the  Secretary  of  Energy.  In  February 
1990,  however,  the  IG  Report,  which  was 
(and  is)  a  publicly-available  document 
had  caused  other  parties  to  question 
DOE  on  whether  it  had  not  created 
“another  domestic  monopoly  in  the  sale 
and  distribution  of  a  stable  isotope 
*  *  *  for  (Petitioner)  when  DOE  ceased 
production  of  Carbon-13  at  Los  Alamos 
in  1985.’’  Letter  of  Honorable  Edward  ). 
Markey,  Member  of  Congress,  to 
Admiral  James  D.  Watkins.  Secretary  of 
Energy,  February  2, 1990.  DOE  then 
acknowledged  that  a  review  of  the 
availability,  origin,  and  users  of  isotopes 
suggested  that  its  past  withdrawal 
policy  had  not  enhanced  the  availability 
of  isotopes  from  competitive  domestic 
suppliers  tmd  that  interpretations  and 
applications  of  the  policy  had,  in  some 
instances,  aided  in  the  establishment 
and  maintenance  of  monopolies  utilizing 
production  and  separation  technology  of 
U.S.  origin.  Letter  of  May  2, 1990  from 
James  D.  Watkins,  Admiral,  U.S.  Navy 
(Retired),  to  Honorable  Edward  J. 
Markey,  Member  of  Congress. 

In  May  1990,  Spectra  Gases,  Inc. 
indicated  that  it  would  need  to  purchase 
supplies  of  noble  gas  products  finm  the 
Mound  Plant,  its  only  domestic 


alternative  supplier,  if  it  were  to 
continue  to  compete  with  the  petitioner 
as  a  supplier  of  isotope  mixtures 
because  of  the  “exorbitant  price 
increases  imposed  by  the  sole  private 
domestic  producer.”  It  cited  rises  in 
Petitioner’s  prices  for  99.95%-enriched 
Neon-20  and  99.9%-enriched  Neon-22  of 
136%  and  97%,  respectively,  over  the 
one-year  period  following  acquisition  of 
the  Petitioner  (in  June  1989)  by  Nippon 
Sanso.  Letter  of  May  24, 1990  from 
Purchasing  Manager,  ^)ectra  Gases,  Inc. 
to  Mound  Isotope  Sales  Office. 

In  1989,  DOE  idled  its  Isotopes  of 
Carbon,  Oxygen,  and  Nitrogen 
production  facility  at  the  Los  Alamos 
National  Laboratory  (the  ICON  facility) 
because  of  the  curtailment  of  primary 
mission  need.  By  1990,  DOE  heard  about 
the  consequences  that  reduced  supplies 
of  these  isotopes  could  have  on  research 
and  use,  particularly  in  nuclear 
medicine:  Sharp  rises  in  demand  for 
isotopes,  such  as  Carbon-13,  and 
increases  in  the  length  of  time  required 
to  obtain  delivery.  These  obstacles 
could  not  only  adversely  impact 
research  and  clinical  studies,  but  could 
stifle  future  commercial  and  market 
potentials  for  applications  using  these 
isotopes.  Letters  of  Kenneth  Kwong, 
Ph.D.,  Massachusetts  General  Hospital- 
Harvard  Medical  School,  July  9, 1991; 
Randall  B.  Lauffer,  Ph.D..  Massachusetts 
General  Hospital-Harvard  Medical 
School,  July  2, 1990;  and  Peter  D,  Klein, 
Ph-D.,  Department  of  Pediatrics,  Baylor 
College  of  Medicine,  January  2. 1990 
(attachment  to  Klein  letter  dated  March 
12, 1991).  In  July  1990,  the  Petitioner  filed 
its  request  that  DOE  withdraw  from 
commercial  distribution  of  the  Products, 
which  include  certain  of  these  isotopes 
used  in  nuclear  medicine  and  biological 
studies.  Supplement  to  the  Petition, 
appendix  A. 

During  1991,  complaints  were  brought 
to  DOE’s  attention  concerning  stable 
isotope  market  dislocations:  Prices  for 
several  of  the  Products  critical  to 
research  and  clinical  applications  were 
rising  and  unavailability  of  timely 
supplies  was  impacting  use.  Oxygen-18 
water  for  use  in  Position  Emission 
Tomography  (PET),  ordered  by  a 
regional  medical  center  from  the 
Petitioner  in  December  1990  for 
February  1991  delivery,  was  not 
delivered  as  promised  and  the  earliest 
date  given  by  Petitioner  for  delivery  of 
new  orders  was  December  1991. 
Cambridge  Isotope  Laboratories’ 
delivery  dates  were  even  farther  in  the 
future.  Letter  of  Syncor  International 
Corporation.  March  5. 1991.  Such 
shortages  were  reported  to  have 
seriously  impacted  human  nutrition 
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studies  and  one  source  attributed  the 
situation  to  the  Petitioner,  “who  was 
well  aware  of  the  magnitude  of  demand 
three  years  ago,  and  chose  to  postpone 
the  necessary  expansion  in  capacity.” 
Letter  of  Peter  D.  Klein,  Ph.D., 

Department  of  Pediatrics,  Baylor  College 
of  Medicine,  March  12, 1991.  New 
facilities  were  flnding  it  difficult  to 
obtain  necessary'  supplies  and  the 
dramatic  price  increases  were  cited  as 
causing  researchers  difficulty  in 
applying  for  grants.  Correspondents 
reported  that  some  research  projects 
had  to  be  delayed  or  canceled  as  a 
result.  Letters  of  T.P.  Stein,  Ph.D., 
University  of  Medicine  and  Dentistry  of 
New  Jersey  School  of  Osteopathic 
Medicine,  March  21, 1991;  Reed  W. 

Hoyt,  Ph.D.,  Research  Physiologist,  U.S. 
Army  Research  Institute  of 
Environmental  Medicine,  March  21, 

1991;  James  P.  DeLany,  Ph.D.,  Director  of 
the  Stable  Isotope  Laboratory, 

Pennington  Biomedical  Research  Center, 
Louisiana  State  University,  April  11, 

1991;  Dale  A,  Schoeller,  University  of 
Chicago  Clinical  Nutrition  Research 
Unit  to  Dr.  Darla  Danford,  Director, 
Division  Nutrition  Research 
Coordination,  April  17, 1991;  J.M. 
McGehee,  Executive  Director,  Institute 
for  Clinical  PET,  April  22, 1991  and 
attached  responses  to  survey  published 
by  ICP;  Steven  S.  Zigler,  Ph.D., 

Methodist  Medical  Center  of  Illinois, 

June  5, 1991;  and  Michael  I.  Goran, 

Ph.D.,  University  of  Vermont,  College  of 
Medicine,  July  18, 1991. 

III.  Current  Market  Conditions  and 
Future  Prospects 

The  Petition  is  based,  in  part,  upon  the 
Petitioner's  assertion  that  the 
production,  processing,  and  distribution 
capability  of  the  private  sector  is 
sufficient  to  satisfy  user  demands  for  the 
Products  and  that  it  and  other  suppliers 
located  in  the  United  States,  Europe, 
and  Japan  are  dedicated  to  continuing  to 
supply  the  Products  to  the  market  at 
prices  that  are  competitive,  reasonable, 
and  consistent  with  the  encouragement 
of  research  and  development  and  use. 
Consequently,  in  the  September  13, 1991 
Notice,  DOE  invited  researchers,  users, 
and  other  interested  parties  to  provide  it 
with  information  and  views  that  would 
enable  it  to  determine  the  validity  of  this 
assertion,  in  view  of  the  feedback 
previously  received  concerning  market 
dislocations.  Information  was  sought  in 
particular  on  Product  availability  from 
private-sector  sources,  prices,  delivery 
schedules,  and  other  factors  that  could 
impact  research  and  development  and 
use  of  the  Products.  The  comments 
received  portrayed  the  following 
situation: 


A.  Private  Sector  Capability  To  Meet 
Market  Demands  at  Prices  Conducive  to 
Research  and  Development  and  Use 

An  initial  overview  of  the  markets  for 
the  Products  indicates  that  the  number 
of  private-sector  suppliers,  worldwide, 
is  limited  and,  domestically,  is 
extremely  small.  Comments  of  Robert 
W.  Atcher,  Nuclear  Medicine  Research- 
Chemistry  Division,  Argonne  National 
Laboratory,  October  22, 1991  (Atcher/ 
ArgonneJ;  Alfred  P.  Wolf,  Director, 
Cyclotron-PET  Program,  Department  of 
Chemistry,  Brookhaven  National 
Laboratory,  September  20, 1991  (Wolf/ 
Brookhaven);  Robert  E.  Connick, 
Professor  of  Chemistry,  University  of 
Califomia-Berkeley,  October  22, 1991 
(Connick/UC-Berkeley):  Paul  Ortiz  de 
Montellano,  Professor  of  Pharmaceutical 
Chemistry  and  Pharmacology,  School  of 
Pharmacy,  University  of  Califomia-San 
Francisco,  October  17, 1991  (Ortiz/UC- 
San  Francisco);  Daniel  P.  Costa,  Ph.D., 
Associate  Professor  of  Biology, 
University  of  California — Santa  Cruz, 
October  26, 1991  (Costa/UC-Santa 
Cruz);  Robert  N.  Beck,  Professor  of 
Radiology,  the  Franklin  McLean 
Memorial  Research  Institute,  University 
of  Chicago,  October  25, 1991  (Beck/ 

Univ.  Chicago);  J.  Thomas  Brenna, 
Assistant  Professor,  Division  of 
Nutritional  Sciences,  Mass  Spectrometry 
Laboratory,  Cornell  University,  October 
24, 1991  (Brenna/Comell);  James  J. 

Cami,  Project  Leader.  CR-Bioproducts 
Laboratory,  the  Dow  Chemical 
Company,  October  25, 1991  (Cami/ 
Dow);  George  Palko,  Vice  President, 
Manufacturing,  GE/Reuter-Stokes,  Inc., 
October  25, 1991  (Palko/Reuter-Stokes); 
Eric  Oldfield,  Professor  of  Chemistry, 
University  of  Illinois  at  Urbana- 
Champaign,  October  10, 1991  (Oldfield/ 
Univ.  Ill.);  Carl  H.  Poppe,  Division 
Leader,  Nuclear  Chemistry  Division,  et 
al.,  Lawrence  Livermore  National 
Laboratory,  October  18, 1991  (Poppe/ 
LLNL);  George  A  Bray,  M.D.,  Executive 
Director  and  Professor.  Pennington 
Biomedical  Research  Center,  Louisiana 
State  University,  October  16, 1991 
(Bray/LA.  State);  James  P.  DeLany, 
Ph.D.,  Director,  Stable  Isotope 
Laboratory,  Pennington  Biomedical 
Research  Center,  Louisiana  State 
University,  October  24, 1991  (DeLany/ 
LA.  State);  Nelson  D.  Goldberg,  Ph.D., 
Professor  of  Biochemistry,  University  of 
Minnesota  Medical  School,  October  10, 
1991  (Goldberg/ Univ.  MN):  Wynn  A. 
Volkert,  Ph.D.,  Professor  of  Radiology  & 
Biochemistry.  Department  of  Radiology, 
School  of  Medicine  University  of 
Missouri-Columbia,  October  23  ,1991 
(Volkert/Univ.  MO.);  and  Gopal 
Subramanian,  Ph.D.,  President, 


Radiopharmaceutical  Science  Council  of 
the  Society  of  Nuclear  Medicine  and 
Professor  of  Radiology,  Division  of 
Nuclear  Medicine,  College  of  Medicine, 
State  University  of  New  York,  Syracuse, 
October  25, 1991  (Subramanian /Soc. 

Nuc.  Med.). 

The  situation  regarding  producers  is 
less  clear,  although  the  comments 
suggest  that,  worldwide,  they  are  fewer 
in  number  than  the  suppliers.  Some 
commenters  raised  the  issues  of 
whether,  in  fact,  there  are  any  domestic 
producers  of  certain  stable  isotopes,  e.g. 
those  of  the  noble  gases,  and  whether 
and  to  what  extent  domestic  suppliers 
dependent  for  their  materials  upon 
foreign  producers  or  domestic  users 
have,  by  necessity,  been  forced  to  rely 
upon  foreign  sources  in  the  past. 
Comments  of  Dale  A.  Schoeller,  Ph.D., 
Associate  Director,  Clinical  Nutrition 
Research  Unit,  University  of  Chicago, 
October  25, 1991  (Schoeller/Univ. 
Chicago);  David  W.  Boykin,  Professor 
and  Chair  of  Chemistry,  Georgia  State 
University,  October  10, 1991  (Boykin/ 
Georgia  State);  Jeremy  R.  Knowles, 
Professor  of  Chemistiy  and 
Biochemistry,  Harvard  University, 
October  21, 1991  (Knowles/Harvard); 
Jerry  B.  Wilhelmy,  Fellow,  Los  Alamos 
National  Laboratory.  October  18, 1991 
(Wilhelmy/Los  Alamos):  Elmer  O. 
Schlemper,  Professor  and  Chair  of 
Chemistry,  College  of  Arts  and  Science, 
University  of  Missouri-Columbia, 
October  22, 1991  (Schlemper/Univ. 

MO.);  Gary  J.  Ehrhardt,  Ph.D.,  Senior 
Research  Scientist,  Radioisotope 
Applications,  Research  Reactor  Facility, 
University  of  Missouri-Columbia, 
October  24, 1991  (Ehrhardt/Univ.  MO.); 
Dr.  Silvia  S.  Jurisson,  Assistant 
Professor  of  Chemistry,  College  of  Arts 
and  Science,  University  of  Missouri- 
Columbia,  undated  (Jurisson/Univ. 

MO.):  Volkert/Univ.  MO.;  George  W. 
Kabalka,  Ph.D.,  Professor  of  Chemistry, 
Director  of  Basic  Research,  University  of 
Tennessee  Biomedical  Imaging  Center, 
October  24. 1991  (Kabalka/Univ.  Tenn.); 
Laurence  H.  Hurley,  Ph.D.,  Professor  of 
Drug  Design,  College  of  Pharmacy. 
University  of  Texas,  Austin,  October  25, 
1991  (Hurley/Univ.  Tex.):  and  W.W. 
Cleland,  Professor  of  Biochemistry  and 
Chemical  Science,  Institute  for  Enzyme 
Research,  University  of  Wisconsin- 
Madison,  October  16, 1991  (Cleland/ 
Univ.  Wise.) 

As  an  example  of  limited  supplies  and 
production,  one  commenter  cited  two 
domestic  producers  of  stable  life  science 
isotopes  that,  together,  are  experiencing 
difficulties  in  meeting  the  demands  for 
certain  of  the  Products  on  schedules  that 
meet  the  users’  needs.  Comment  of 
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Schoeller/Univ.  Chicaga  The  life 
science  isotope  markets  currently 
experiencing  serious  supply  shortages 
include  those  for  isotopes  of  Oxygen, 
which  are  important  in  nuclear 
medicine,  scientific  research  and  clinical 
applications.  Researchers  and  other 
users  reported  shortages  and 
backorders,  sometimes  of  a  year  or 
longer,  that  caused  or  are  threatening  to 
cause  delays  in  scheduled  research, 
together  with  significant  rises  in  price. 
Foreign  suppliers  are  said  to  have  been 
unreliable  or  unable  to  furnish  isotopes 
at  the  higher  levels  of  enrichment 
required  by  some  users.  Comments  of 
Schoeller/Univ.  Chicago:  Costa/UC- 
Santa  Cruz;  Knowles/Harvard: 
Oldfield/Univ.  Ill.:  Albert  S.  Mildvan, 
M.D.,  Professor  of  Biological  Chemistry 
and  Chemistry,  the  Johns  Hopkins 
University  School  of  Medicine,  October 

9. 1991  (Mildvan/ Johns  Hopkins): 
Delany/LA.  State:  John  W.  Kozarich, 
Professor  of  Chemistry  and 
Biochemistry.  University  of  Maryland. 
October  21, 1991  (Kozarich/Univ.  MD.): 
Debra  Dunaway-Mariano,  Professor  of 
Chemistry  and  Biochemistry,  University 
of  Maryland,  October  21, 1991 
(Dunaway-Mariano /Univ.  MD.}: 
Cleland/Univ.  Wise. 

In  certain  Product  markets,  and 
especially  where  little  competition  was 
reported,  prices  were  said  also  to  be 
high,  and  sometimes  considerably  higher 
than  prices  charged  by  DOE.  For 
example,  commenters  have  been  quoted 
or  charged  such  prices  by  the  Petitioner 
for  some  stable  isotope  Products  to  be 
used  as  cyclotron  target  material  for  the 
accelerator  production  of  Fluorine-18 
used  in  PET  and  in  agricultural  research 
and  other  biomedical  studies.  These 
conunenters  viewed  these  prices  as 
detrimental  or  potentially  detrimental  to 
or  prohibitive  of  research.  Comments  of 
Philip  G.  Williams,  Staff  Scientist, 
National  Tritium  Labeling  Facility. 
Lawrence  Berkeley  Laboratory,  October 

24. 1991  (Williams/LBL):  Atcher/ 
Argonne:  J.F.  Power.  Research  Leader. 
U.S.D.A.  Agricultural  Research  Service, 
Northern  Plains  Areas  Soil  and  Water 
Conservation  Research  Unit,  University 
of  Nebraska.  Lincoln,  October  10, 1991 
(Power/U.S.D.A.):  DeLany/LA.  State. 

Previous  shortages  in  Carbon-13 
supplies  may  have  been  alleviated  by 
the  entry  of  a  second  supplier  into  the 
market  (DOE  does  not  produce  Carbon- 
13  at  this  time),  only  to  be  replaced  by 
uncertainty  of  supply  and  high  costs  of 
Oxygen-17  and  Oxygen-18.  Comments  of 
Cleland/Univ.  Wise.;  Brenna/Comell. 
Fluctuations  in  the  availability  of 
enriched  Oxygen-18  water,  with 
.  attendant  price  instabilities,  were  cited 


as  but  one  unsettling  example  from  the 
history  of  stable  isotope  production  in 
the  United  States,  a  situation  to  which 
DOE  is  asserted  to  have  contributed 
through  its  withdrawal  activities. 
Comment  of  Wolf/Brookhaven.  Another 
commenter  described  the  private  sector 
as  not  having  been  a  reliable  source  for 
enriched  stable  isotope  materials  in  the 
past.  Comment  of  Hurley/Univ.  Tex. 

Slowness  in  delivery  of  isotopes,  such 
as  Oxygen-17  and  Oxygen-18,  was  cited 
as  delaying  research  projects,  and 
intervals  of  up  to  a  year  or  longer 
between  date  of  order  and  anticipated 
date  of  delivery  were  reported  to  have 
been  quoted  by  suppliers,  including  the 
Petitioner,  to  users  or  potential  users. 
Comments  of  Atcher/ Argonne:  Costa/ 
UC-Santa  Cruz:  Schoeller/Univ. 

Chicago:  Beck/Univ.  Chicago:  Boykin/ 
Georgia  State:  Oldfield/Univ.  Ill.:  Bray/ 
LA.  State:  Goldberg/Univ.  MN.:  Graham 
A.J.  Worthy.  Assistant  Professor  of 
Marine  Mammalogy,  Texas  A&M 
University  at  Galveston,  October  28, 

1991  (Worthy/Tex.  A&M).  Suppliers, 
including  the  Petitioner,  are  reported  to 
have  been  unable  to  provide  certain 
Products  upon  request  and/or  to  have 
admitted  to  inquirers  that  they  did  not 
have  certain  Products  available  and 
could  not  predict  with  certainty  when 
they  would  have  supplies  available. 
Comments  of  Mildvan/Johns  Hopkins: 
DeLany/LA.  State:  Beck/Univ.  Chicago; 
Brenna/Comell:  Bray/LA  State: 

Worthy /Tex.  A&M. 

One  commenter  mentions  that  the 
prices  the  Petitioner  quoted  him  for 
Oxygen-18  labeled  water  were  “very 
competitive”,  but  only  if  delivery  could 
be  made  in  time  to  serve  his  needs,  a 
factor  that  he  understood  from 
colleagues  could  be  an  issue.  In  fact,  the 
Petitioner  had  informed  him  of 
schedules  of  availability  for  certain 
enrichments  extending  into  late  1992 
and  1993  and  of  its  7-8  page  waiting  list 
for  the  material.  Comment  of  Brenna/ 
Cornell.  Another  commenter  recalled 
colleagues’  statements  to  the  effect  that 
they  had  been  unable  to  place  a 
confirmed  order  with  the  Petitioner  for 
certain  of  the  stable  enriched  metal 
isotopes  advertised  in  the  Petitioner’s 
catalog  as  being  available.  Comment  of 
Richa^  W.  Hoff,  Section  Leader, 
Nuclear  Chemistry  Division,  Lawrence 
Livermore  National  Laboratory,  October 

21. 1991  (Hoff/LLNL). 

The  commenters  reporting  delays  or 
potential  delays  in  or  cancellation  of 
ongoing,  planned,  or  potential  research 
projects  or  applications  due  to 
insufiicient  supplies  of  the  stable 
Oxygen  isotopes  or  erratic  delivery 
schedules  since  DOE’s  idling  of  the 


ICON  facility  include;  Connick/US- 
Berkeley  (DOE-Basic  Energy  Research- 
funded  experiments):  Ken  Nagy. 
Professor  and  Co-Chair,  Department  of 
Biology.  University  of  California,  Los 
Angeles  (doubly-labeled  Oxygen-18 
water  studies),  October  17. 1991  (Nagy/ 
UCLA):  Ortiz/US-San  Francisco 
(experiments  critical  to  research  on 
approaches  to  anti-HIV  agents  and 
antifungal  drugs):  Costa/US-Santa  Cruz 
(NIH-fimded  research  on  free-ranging 
energetics  of  bottlenose  dolphins): 
Schoeller/Univ.  Chicago  (NIH-fimded 
research);  Beck/Univ.  Chicago  (list 
attached  of  on-going  and  planned 
research  and  training  initiatives 
dependent  upon  the  University  of 
Chicago,  Radiology  Department's  ability 
to  continue  Fluorine-18  production  on  a 
predictable  schedule);  Brenna/Comell 
(nutritional  science  studies);  Mildvan/ 
Johns  Hopkins  (biomedical  research); 
Williams/LBL  (collaborative  project 
involving  the  manufacture  of  tritiated 
Oxygen-17  water  with  high  abundances 
of  the  Hydrogen  and  Oxygen  isotopes); 
Robert  G.  Griffin,  Professor  of  Chemistry 
and  Associate  Director,  Francis  Bitter 
National  Magnet  Laboratory, 
Massachusetts  Institute  of  Technology 
(high-temperatme  superconductor 
studies),  October  21, 1991  (Griffin/MIT); 
Goldberg/Univ.  MN.  (NIH-funded  work). 
Two  of  the  commenters  told  of  applying 
for  NIH  funding  of  mutual  nutritional 
research.  During  the  grant  application 
process,  long  delivery  schedules  coupled 
with  continually  rising  prices  for 
Oxygen-18  labeled  water  made  the 
project  underfunded  by  the  time  the 
grant  was  awarded  and  necessitated  a 
request  to  NIH  for  additional  funds. 
Comments  of  Bray/LA.  State:  DeLany/ 
LA.  State. 

Several  of  the  commenters  viewed  the 
supply  shortages,  high  prices,  and 
confusion  in  the  Oxygen  isotope  market 
as  heightened  by,  if  not  the  direct  result 
of,  DOE'S  withdrawal  from  production 
and  distribution.  Comments  of  Cleland/ 
Univ.  Wise.;  Wolf/Brookhaven; 
Connick/UC-Berkeley:  Knowles/ 
Harvard:  Mildvan/Johns  Hopkins: 
DeLany/LA.  State;  Kozarich/Univ.  MD.; 
Dunaway-Mariano/Univ.  MD.; 
Goldbei:g/Univ.  MN.;  Atcher/Soc.  Nua 
Med.  The  most  dramatic  rise  in  prices 
for  several  of  the  Products  was  reported 
to  have  occurred  after  DOE  ceased 
operation  of  the  ICON  Facility.  For 
example,  one  commenter  indicated  that 
the  Petitioner’s  prices  for  Oxygen-18 
water  rose  firom  $70  a  gram  in  July  1989 
to  $89.50/gram  in  July  1990,  and  that,  by 
September  1991  (the  date  of  the 
comment),  the  material  was  available 
only  from  a  distributor  other  than  the 
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Petitioner,  in  strictly  limited  quantities, 
and  at  higher  prices,  e.g.,  a  single  25/ 
gram  batch  at  a  price  approaching  $180/ 
gram.  The  Petitioner  ad^sed  the 
commenter  that  a  shipment  could  not  be 
expected  until  May  or  }une  of  1992,  urith 
a  25/gram  limitation  and  a  price 
approaching  $130/gram.  The  commenter 
knew  that  some  in^viduals  were  getting 
water  from  Russia,  but  that  that  supply, 
too,  was  limited.  Comment  of  Wolf/ 
Brookhaven.  Other  instances  were  cited 
to  illustrate  that  U.S.  research  efforts 
have  suffered  in  the  past  due  to  DOE’s 
relinquishment  of  its  role  as  supplier. 
Comments  of  Subramanian/Soc.  Nuc. 
Med.;  Atcher/Argonne. 

Some  of  the  commenters  discussed 
their  experiences  with  the  quality  of  the 
Petitioner’s  stable  isotopes,  including 
some  of  the  Products,  and  sometimes 
compared  their  quality  with  similar 
isotopes  produced  by  DOE.  One  user 
reported  purchasing  Oxygen-18  water  of 
excellent  quality  from  DOE  until  DOE 
discontinued  distribution,  and, 
afterward,  purchasing  from  the 
Petitioner  a  lower-quality  material  that 
had  to  be  redistilled  each  time  it  was 
received.  Comment  of  Goldberg/Univ. 
MN.  In  another  case,  the  percentage  of 
enrichment  of  certain  stable  isotopes 
sold  by  the  Petitioner  seemed  to  the  user 
to  be  lower  than  those  supplied  by  DOE, 
prompting  the  commenter  to  question 
whether  DOE  wanted  nuclear  medicine 
researchers  to  use  inferior  products  in 
their  work.  Comment  of  Subramanian/ 
Soc.Nuc.Med.  Still  another  comment  on 
quality  of  materials  was  provided  by 
researchers  who  use  enriched  stable 
isotopes  to  produce  radioactive  isotopes 
for  preparation  of  therapeutic 
radiopharmaceuticals  used  in  the 
treatment  of  cancer,  arthritis,  and  other 
diseases.  Several  of  the 
radiopharmaceuticals  are  currently  in 
human  clinical  trials  sponsored  by  U.S. 
companies.  In  one  case,  an  enriched 
stable  isotope  of  an  unspecified  element 
was  purchased  from  the  Petitioner  and 
compared  to  the  similar  material 
obtained  from  DOE.  Petitioner’s  material 
was  found  to  be  unsuitable  for  the 
intended  use  due  to  its  production  of 
much  higher  levels  of  long-lived 
radionu^dic  impurities.  Thus,  one  of 
the  researchers  stated,  the  Petitioner’s 
mateial  did  not  have  the  purity  of  its 
DOE  counterpart,  regardless  of  the 
claimed  specifications.  A  second 
researcher  added  “(I)n  this  case  at  least 
(and  who  knows  how  many  others) 

*  *  *  (the  Petitioner)  was  unable  to 
match  the  quality  of  the  DOE  material.” 
Comments  of  Ehriiardt/Univ.  MO4  Alan 
R.  Ketring,  Group  Leader,  Radioisotope 
Applications  Group,  University  of 


Missouri  Research  Reactor  Facility, 
October  24, 1991  (Ketiing/Univ.  MO.). 
Another  commenter  reported  a 
somewhat  similar  experience  with  an 
enriched  stable  isotope  purchased  from 
the  Petitioner  for  use  in  clinical  studies, 
although  the  isotope,  Samarium-152,  is 
not  the  subject  of  the  Petition.  Comment 
of  Volkert/Univ.  Mo.  Other  commenters 
reported  that  they  are  very  concerned 
about  the  purity  of  a  certain 
(unspecified)  isotope  that  they  are  using, 
if  produced  by  the  Petitioner,  or  that  the 
technical  specifications  of  the 
Petitioner’s  enriched  isotopes  were  often 
below  those  provided  by  DOE. 

Comments  of  Frank  Spillers,  Director  of 
Discovery  Development,  Texas 
Operations,  Dow  U.S.A.,  October  24, 

1991  (Spillers/DOW);  Atcher/Argonne. 
Finally,  a  commenter  added  Aat,  for 
some  materials,  the  enrichment  factors 
available  from  the  Petitioner  did  not 
match  those  available  from  DOE,  and 
that  his  organization  had  also 
experienced  difficulties  with  the  purity 
and  identity  of  some  of  the  Petitioner’s 
enriched  stable  materials.  He  concluded 
that  the  Petitioner  had  yet  to  establish  a 
track  record  of  product  purity  and 
consistency  similar  to  that  of  DOE’s 
facilities.  Comments  of  Cami/DOW. 

B.  Dependability  of  Market  Supplies 
Continuity  of  private-sector 
production  and/or  distribution  has  been 
problematic  for  researchers  and  isotope 
users  in  certain  instances  and  is  a 
primary  concern  in  some  Product 
markets,  e.g.,  specific  stable  isotopes 
used  in  nuclear  medicine  and  life 
science  studies.  As  previously  indicated, 
shortages  in  supplies  of  different 
isotopes  have  occurred  at  different  times 
and  for  different  reasons,  and  a  number 
of  the  commenters  view  the  continuing, 
uninterrupted  availability  of  stable 
isotopes  necessary  for  research  and 
application  as  potentially  threatened,  if 
DOE  withdraws  from  the  markets.  The 
reasons  mentioned  as  causes  for 
concerns  about  potential  future  supply 
interruptions  include:  (1)  The  inability  of 
or  a  lack  of  interest  on  the  part  of 
private  industry  to  timely  meet 
researchers’  needs,  such  as 
requirements  for  small  or  especially 
large  volumes  of  materials  or  special 
formulations  at  reasonable  prices 
(Comments  of  Power/U.S.D.A.:  Y.Y. 

Chu,  Staff  Scientist,  et  al.,  commenting 
as  individuals,  Brookhaven  National 
Laboratory,  undated  letter  (Chu  et  al./ 
Brookhaven);  Amos  L  Hopkins,  I%.D., 
Department  of  Anatomy,  Case  Western 
Reserve  University,  October  25, 1991 
(Hopkins/Case  Western);  Poppe/LLNL; 
Brian  Fry,  Associate  Scientist,  Marine 
Biological  Laboratory,  Woods  Hole, 


Massachusetts,  October  17. 1991  (Fry/ 
Woods  Hole);  Subraminian/Soc,  Nuc. 
Med.;  Ivor  L.  Preiss,  Professor  of 
Chemistry,  Nuclear  Engineering,  and 
Engineering  Physics,  Rensselaer 
Polytedmic  Institute,  October  21, 1991 
(Preiss/Rensselaer);  Alfred  G.  Redfield, 
Professor  of  Biochemistry  and  Physics, 
Brandeis  University.  October  10. 1991 
(Redfield/Brandeis);  (2)  Dependence  on 
foreign  production  (Comments  of 
Spillers/DOW;  Baumstark/ Georgia 
State;  DeLany/LA.  State;  Wilhelmy/Los 
Alamos;  Ketring/Univ.  MO.;  lurisson/ 
Univ.  MO.;  Ehrhardt/Univ.  MO.);  (3)  The 
inability  of  private-sector  suppliers  to 
respond  to  varying  needs  and  increasing 
numbers  of  users  in  the  research 
community  or  to  new  applications 
(Comments  of  Bray /LA.  State;Volkert/ 
Univ.  MO.;  Joseph  R.  Peterson,  Professor 
of  Chemistry,  University  of  Tennessee, 
Knoxville,  October  22, 1991  (Peterson/ 
Univ.  Term.);  Kabalka/Univ.  Term.);  and 
(4)  A  lack,  or  potential  for  lack  of 
effective  competition  in  the  markets 
after  a  DOB  withdrawal  (Comments  of 
Atcher/Argonne;  Costa /UC-Santa  Cruz; 
Palko/Reuters-Stokes;  Oldfield/Univ. 

111.;  Subramanian/Soc.  Nuc.  Med.); 
Mitsuo  Niki,  Senior  Vice  President,  Niki 
Glass  Company,  Ltd.,  October  25, 1991 
(Niki  Glass);  Keimeth  Kwong,  PhdJ)., 
MGH-NMR  Center,  Massachusetts 
General  Hospital-Harvard  Medical 
School,  undated  letter  (Kwong/Mass. 
Gen-Harvard);  Worthy /Tex.  A&M. 

Some  commenters  noted  the 
differences  between  the  Petitioner’s 
assertions  of  its  ability  and  its  actual 
ability  to  meet  or  provide  supplies  in 
response  to  market  demands.  Comments 
of  Costa/UC-Santa  Cruz:  Atcher/ 
Argonne;  Knowles/Harvard;  Mildvan/ 
Johns  Hopkins;  Schoeller,  Univ.  Chicago; 
Brenna /Cornell;  Hoff/LLNL  (colleagues 
have  reported  being  unable  to  place  a 
confirmed  order  with  Petitioner  for 
certain  enriched  stable  metal  isotopes 
advertised  in  Petitioner’s  catalog  as 
available);  DeLany/LA.  State.  A 
commenter  suggested  that  it  might  be 
useful  for  DOE  to  seek  a  written 
contractual  commitment  from  the 
Petitioner  as  to  what  quantities,  prices, 
deliveries,  and  enrichments  of  stable 
isotopes  its  proposes  to  have  available, 
noting  the  case  with  which  a 
commercial  supplier  can  promise 
anything,  justifying  its  current  lack  of 
production  on  unfair  competition. 
Comment  of  Oldfield/Univ.  Ill.  Concerns 
regarding  the  potential  for  future  supply 
shortages  were  heightened  where  the 
commenter  thought  that  a  domestic  or 
foreign  source  might  intend  to  be  able  to 
manipulate  certain  Product  markets  for 
profit  or  other  reasons  in  a  manner  that 
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would  put  U.S.  research  and  use  as  a 
disadvantage.  The  Petitioner’s  status  as 
a  wholly-owned  subsidiary  of  a 
Japanese  company  also  was  sometimes 
referred  to  in  this  connection.  (The 
Petitioner  is  a  wholly-owned  subsidiary 
of  Matheson  Gas  Products,  Inc.,  which  is 
a  wholly-owned  subsidiary  of  Nippon 
Sanso  KK.  a  Japanese  company. 
Supplement  to  the  Petition,  p.5.) 
Comments  of  David  B.  Curtis,  Santa  Fe, 
New  Mexico,  October  28, 1991;  Chu  et 
o/./Brookhaven;  Hopkins/Case 
Western;  Spillers/DOW;  Cami/DOW; 
Poppe/LLNL;  Kwong/Mass.  Gen.- 
Harvard;  Subaramanian,  Soc.  Nuc.  Med.; 
Niki  Glass;  Worthy /Tex.  A&M. 

Concerns  were  expressed  also  about 
the  potentially  adverse  effect  a  DOE 
withdrawal  from  the  markets  for  the 
Products  would  have  on  other  stable 
isotope  markets  or  on  DOE  production 
and  distribution  of  the  Products  to  DOE 
facilities.  For  example,  one  commenter 
is  concerned  that  the  Petition  might  be 
interpreted  broadly  to  include  other 
stable  isotopes  marketed  by  the 
Petitioner,  e.g.  those  referred  to  in  the 
Petitioner’s  catalog  as  “metal  stable 
isotopes’’,  a  concern  based  upon  the  fact 
that  only  the  United  States  (DOE)  and 
the  Soviet  Union  are  producers.  *rhus,  a 
DOE  withdrawal  &om  production  would 
leave  only  an  undependable  source  to 
meet  market  demands.  Comment  of 
Steven  W.  Yates,  Professor,  Department 
of  Chemistry,  University  of  Kentucky 
and  Vice  Chairman,  Division  of  Nuclear 
Chemistry  and  Technology,  American 
Chemical  Society,  October  18, 1991 
(Yates/Am.  Chem.  Soc.).  Another 
commenter  felt  that  granting  the  Petition 
might  be  construed  as  a  precedent  for 
extension  by  Petitioner  or  another  firm 
into  a  larger  portion  of  the  isotope 
production  and  distribution  market,  in 
the  absence  of  effective  competition  and 
with  abdication  of  the  U.S.  government’s 
responsibility  for  producing  and 
distributing  the  types  of  isotopes 
required  for  research  and  application  by 
bona  fide  scientists  and  medical 
practitioners.  Comment  of  Peterson/ 
Univ.  Tenn.  Still  other  commenters 
believed  that  granting  the  Petition  would 
severely  impact  DOE’s  capabilities  for 
product  development  and  researching  of 
new  applications  using  the  enriched 
stable  isotopes  of  the  noble  gases  and 
that  curtailment  of  DOE  production 
capability  could  force  DOE  facilities  to 
turn  to  the  commercial  market  for 
supplies,  an  alternative  source  that  the 
commenters’  limited  experience 
suggested  could  not  meet  the  demand 
readily  or  at  prices  comparable  to  those 
charged  by  DOE.  Poppe/LLNL.  Another 
commenter  felt  that  DOE’s  withdrawal 


as  a  supplier  of  enriched  stable  isotopes 
would  inject  into  a  fragile,  but  important 
market  an  uncertainty  and  instability 
concerning  quantity  and  quality  of 
supplies  that  could  jeopardize  many 
current  and  future  research  programs 
unnecessarily.  Comment  of  Slayton  A. 
Evans,  Jr.,  Professor  of  Chemisty, 
University  of  North  Carolina  at  Chapel 
Hill,  October  22, 1991  (Evans/NC- 
Chapel  Hill). 

rV.  Statutory  Authority  and  Policy:  Tlie 
Role  of  the  United  States  Government  in 
Atomic  Energy  Markets 

The  Atomic  Energy  Act  (the  Act) 
establishes  the  United  States 
Government  as  the  initially-exclusive 
domestic  developer  and  user  of,  and 
practitioner,  in  atomic  energy.  The  Act 
encouraged  the  Government,  acting 
through  the  Atomic  Energy  Commission 
(AEC),  to  undertake  activities  that  could 
lead  to  the  potential  development  of 
future  commercial,  civilian  markets  for 
atomic  energy  products  and  services, 
but  it  did  not  establish  a  time  by  which 
markets  were  to  be  developed, 
procedures  or  criteria  for  withdrawal 
decisions,  or  a  definition  of  the  extent  to 
which  there  should  be  withdrawals. 
Decisions  concerning  the  atomic  energy 
markets  were  left,  instead,  to  the 
expertise  and  discretion  of  the  AEC  and 
its  successor  agencies,  the  Energy 
Research  and  Development 
Administration  (ERDA)  and,  later,  DOE, 
with  the  caveat  that  their  activities 
should  conform  to  the  U.S.  policy  of 
strengthening  free  competition  in  private 
enterprise. 

In  discharging  its  mission  of 
developing  atomic  energy  so  as  to  make 
the  maximum  contribution  to  the  general 
welfare,  DOE  used  its  authorities  imder 
sections  31-33  of  the  Atomic  Energy  Act 
to  conduct  or  sponsor  research  and 
pioneer  conception,  construction  or 
formulation,  and  use  of  equipment  and 
materials  that  gave  rise  to  commercial 
enterprises  based  upon  the  use  of 
radioactive  and  stable  isotopes.  The 
multi-billion  dollar  (annual)  U.S.  nuclear 
medicine  industry  is  an  example  of  a 
development  built  upon  DOE’s  isotope 
innovations  and  continuing  to  derive 
benefits  fi'om  ongoing  research 
conducted  by  or  for  DOE  or  sponsored 
by  DOE  or  other  Federal  agencies, 
frequently  using  DOE  facilities  or 
materials.  Stable  isotopes  were 
developed,  along  with  radioisotopes,  for 
use,  initially,  in  DOE’s  own  research  and 
applications  and  then  for  supply  to 
private  users  to  whom  atomic-energy- 
based  technologies  for  peaceful  uses 
had  been  transferred.  Today  stable 
isotopes  continue  to  be  used  firequently 
as  target  material  in  the  production  of 


radioisotopes.  For  example.  Oxygen-18 
enriched  water  is  used  in  the  production 
of  Fluorine-18,  a  radionuclide  that  is 
especially  important  in  contemporary 
nuclear  medicine  research  and 
applications. 

DOE’s  authority  for  the  production 
and  distribution  of  stable  isotopes  is 
Section  161m  of  the  Atomic  Energy  Act, 
which  authorizes  it  to: 

(Ejnter  into  agreements  with  persons 
licensed  under  Section  103, 104,  53a.(4),  or 
e3a.(4)  *  *  *  (1)  to  provide  for  the  processing, 
fabricating,  separating,  or  refining  in  facilities 
owned  by  the  Commission  of  source, 
byproduct,  or  other  material  or  special 
nuclear  material  owned  by  or  made  available 
to  such  licensees  and  which  is  utilized  or 
produced  in  the  conduct  of  the  licensed 
activity,  and  (2)  to  sell,  lease,  or  otherwise 
make  available  to  such  licensees  such 
quantities  of  source  or  byproduct  material, 
and  other  material  not  defined  as  special 
nuclear  material  pursuant  to  this  Act,  as  may 
be  necessary  for  the  conduct  of  the  licensed 
activity. 

Section  103  is  the  authority  for 
licensing  of  utilization  or  production 
facilities  used  for  industrial  or 
commercial  purposes;  section  104  is  the 
authority  for  issuing  licenses  to  persons 
for  utilization  facilities  to  be  used  in 
medical  therapy  and  in  research  and 
development  in  areas  within  DOE’s 
jurisdiction.  Section  53a.(4)  is  the 
authority  for  licensing  the  domestic 
distribution  of  special  nuclear  material 
for  other  uses  determined  to  be 
appropriate  to  carry  out  the  purposes  of 
the  Atomic  Energy  Act;  section  63a.(4)  is 
the  authority  for  licensing  the  domestic 
distribution  of  source  material  for  other 
approved  uses  as  an  aid  to  science  and 
industry.  These  authorities  permit  DOE 
to  provide  stable  isotopes  and  related 
services  to  a  wide  variety  of  holders  of 
licenses  for  the  civilian  possession, 
handling,  and  use  of  atomic  energy  for 
research  and  development  and  medical, 
commercial,  and  industrial  applications. 

The  historical  AEC/ERDA/DOE 
approach  to  the  isotope  markets  can  be 
summarized  as  a  series  of  withdrawals 
and  reentries  designed  to  address  the 
agencies’  contemporary  assessments  of 
the  strength  of  private  sector  suppliers 
in  meeting  demands  in  the  manner 
required  to  encourage  further  industrial 
and  research  developments.  Although 
subsequently  almost  unused,  the  AEC 
Policy  Statement  was  formulated  in  1965 
in  an  effort  to  provide  a  framework 
within  which  withdrawal  and  reentry 
decisions  could  be  made  with  respect  to 
radioisotope  markets  within  a  formal 
procedural  framework.  No  similar 
process  was  established  for  stable 
isotope  markets.  However,  withdrawals 
and  reentries  have  taken  place  on  a 


Federal  Re^ster  /  Vol.  57.  No.  41  /  Monday,  March  2.  1992  /  Notices 


7385 


case-by-case  basis,  conditioned  upon 
the  continued  ability  of  the  private 
sector  to  meet  mariiet  demands  at 
reasonable  prices  and  on  reasonable 
schedules.  Petition,  Exhibits  1  and  2. 

V.  Endings  and  Proposed  Denial  of 
Petition 

After  consideration  of  the  record  and 
within  the  context  of  the  Act's 
comprehensive  strategy  for  the 
development  of  atomic  energy  and  the 
AEC/ERDA/DOE  tradition  of 
responding  to  market  conditions  in  a 
manner  that  strengthens  free 
competition.  DOE  rejects  the  Petitioner’s 
contention  that  DOE  must  withdraw 
from  stable  isotope  markets,  when  such 
markets  are  occupied  by  a  single  private 
sector  supplier  or  a  limited  number  of 
such  suppliers  and  without  regard  to 
market  dislocations  that  have 
developed,  or  may  be  developing,  due  to 
the  inability  or  lack  of  incentive  or 
initiative  of  such  suppliers  to  meet 
demands.  At  this  time,  the  ability  of 
users  to  obtain  stable-isotopic  materials 
for  continued  nuclear  medicine  research 
and  development  and  life-science  and 
environmental  studies,  including  for  the 
transfer  of  technology  to  practical  or 
clinical  application,  is  of  particular.  • 
concern  to  EKDE  in  connection  with  the 
Petition. 

The  Petitioner  contends  that  stable 
isotopes,  other  than  “surplus”  products, 
cannot  be  produced  by  E)OE  and  sold  on 
commercial  markets  and  that,  even 
where  surplus  isotopes  are  involved, 
sales  must  be  in  bulk,  as  opposed  to 
sales  in  small,  retail  quantities.  First,  in 
responding  to  these  issues,  DOE’s 
statutory  mission  to  foster  and 
encourage  the  development  and  use  of 
atomic  energy  products  for  peaceful 
purposes  belies  the  Petitioner's 
contention  that  the  agency  is  conHned  to 
sales  of  only  surplus  products.  Quite 
simply  put,  the  Act’s  provisions  for 
disposition  of  surplus  materials  cannot 
be  read  in  a  way  that  limits  the 
Agency's  vital  role  in  encouraging  and 
supporting  the  maximum  scientific  and 
industrial  progress  in  atomic  energy 
uses  involving  isotopes.  The  Act,  in  this 
respect,  makes  no  distinction  in  Sections 
31-33  and  161m  between  bulk  sales  and 
sales  in  small  quantities  or  at  retail. 
Consequently,  DOE  has  the  discretion  to 
determine  which  methods  of  sale  will 
best  serve  to  enable  it  to  carry  out  its 
mission  under  the  Act  in  any  particular 
case. 

Second,  although  the  Petitioner  gives 
no  weight  to  Congressional  enactments 
establishing  the  Revolving  Fund  which 
provides  the  financial  support  for  DOE's 
isotope  production  and  distribution 
activities,  DOE  finds  it  significant  that 


various  House  Reports  accompanying 
the  annual  Energy  and  Water 
Development  Appropriations 
characterize  the  program  as  providing — 

(R)adioactive  and  stable  isotope  products 
and  associated  services  to  a  wide  and  varied 
domestic  and  international  market.  Hiese 
materials  and  services  are  produced, 
processed  and  provided  through  the 
utilization  of  DOE  facilities  and  scientific 
capabilities  which  exist  to  satisfy  other  DOE 
research  and  production  missions.  Ultimate 
applications  of  isotope  products  include 
medical  research  and  health  care,  industrial 
research  and  manufacturing,  agriculture,  food 
preservation,  education,  and  national 
defense.  Prices  for  the  products  are 
established  to  recover  program  costs  while 
revenues  realized  from  the  sales  are  retained 
by  the  program  as  an  offset  to  costs  and 
investments  in  processes,  improvements, 
unique  equipment,  and  isotope  research.  H.R. 
Rep.  No.  536, 101st  Cong.,  2nd  Sess.  105-105 
(1990). 

Further, 

In  keeping  with  government  policies  and 
practices,  prices  are  set  for  products  offered 
under  this  program  in  a  manner  that  will  not 
discourage  the  use  of  the  products  nor  the 
development  of  domestic  sources  of  supply 
independent  of  DOE.  H.R.  Rep.  No.  75, 102d 
Cong.,  1st  Sess.  101  (1991) 

This  is  not  a  description  of  an  activity 
that  disposes  merely  of  inconveniently- 
produced  surplus  materials  resulting 
from  other  atomic-energy  operations. 
Rather,  it  describes  an  activity  that 
takes  advantage  of  DOE’s  multi-purpose 
capabilities  to  produce  materials  used 
for  or  ia  association  with  atomic  energy  ~ 
and,  specifically,  which  sells  isotopes  in 
quantities  that  meet  specific  demands. 

By  doing  so,  DOE  has  played  and  plays 
the  vital  role  ascribed  to  it  in  the  Report. 
The  Revolving  Fund  legislation  reflects 
DOE's  mission  as  authorized  by  the  Act 
with  respect  to  isotope  production  and 
distribution  and  reaffirms  the  intent  of 
Congress  that  this  mission  should 
continue  to  be  the  responsibility  of  DOE. 

In  view  of  DOE’s  statutory 
responsibility  for  encouraging  and 
promoting  research  in,  and  development 
and  use  of  atomic  energy  for  peaceful 
purposes,  the  evidence  in  the  record  as  a 
whole  indicates  that,  should  DOE 
withdraw  from  distribution  of  stable 
isotopes  to  commercial  markets  and 
other  Federal  agencies  as  requested  by 
the  Petitioner,  important  research, 
medical,  and  industrial  uses  involving 
atomic  energy  may  be  adversely 
impacted  through  the  limitation,  or 
further  limitation,  of  timely  and  cost- 
effective  availability  of  essential  stable 
and  radioactive  isotopes  and  by  the 
interjection  of  additional  uncertainties 
into  research  and  production  schedules 
and  instabilities  into  markets.  On  the 
basis  of  specific  evidence  of  record. 


described  and  discussed  in  detail  above, 
DOE  finds  that: 

•  Overall  effective  competition,  in  the 
meaning  used  in  the  Act  and  the  AEG 
Policy  Statement,  has  not  been  achieved 
and  continued  on  a  long-term  basis  in 
the  markets  for  one  or  more  of  the 
Products; 

•  One  or  more  of  the  Products  are  not, 
or  at  times  have  not  been  reasonably 
available  from  active  commercial 
sources,  including  the  Petitioner,  in 
quantities  or,  in  some  instances, 
qualities  necessary  for  intended  uses; 
and 

•  Prices  for  one  or  more 
commercially-produced  Products  are  not 
or,  from  time  to  time,  have  not  been,  or, 
in  the  future,  may  not  be  consistent  with 
the  encouragement  of  research  and 
development,  practical  application,  and 
use. 

The  comments  note  the  past  and 
current  inability  and  question  the  future 
ability  of  the  Petitioner  and  any  other 
active  producers/distributors  of  the 
Products  to  meet  future  demands  over 
time,  at  prices  and  on  schedules 
conducive  to  the  encouragement  and 
continued  conduct  of  interests  and 
enterprises  that  depend  upon  the  use  of 
stable  isotopes  and  the  radioactive 
isotopes  produced  from  them.  The 
suggestions  are  based  upon  incidents 
from  past  history  and  current  conditions 
of  unavailability  of  certain  of  the 
Products.  Based  on  past  experience, 

DOE  believes  that  its  removal  from  the 
actual  or  potential  production  and 
distribution  of  the  Products  could 
aggravate  market  instability,  rather  than 
stimulate  competition  and  assure 
adequate  and  reasonable  future 
supplies. 

Therefore,  having  considered  the 
Petitioner’s  request  and  the  materials 
timely  received  into  the  public  record, 
DOE  has  concluded  that  the  evidence 
available  does  not  permit  it  to  make  the 
Policy  Statement  findings  required  to 
support  the  granting  of  the  Petition. 
Further,  DOE  has  concluded  that  it 
should  conduct  and  support  the 
production  and  distribution  of  stable 
isotopes,  including  the  Products,  and 
provide  associated  services  as  it  deems 
necessary,  when  there  is  evidence  that 
private  industry  is  unable,  unwilling,  or, 
for  whatever  reasons,  is  not  carrying  out 
such  work  adequately  or  where  DOE 
determines  that  its  direct  effort  is 
necessary  in  the  interest  of  fostering  and 
promoting  the  Federal  civilian  atomic 
energy  program.  Such  operations  will 
require  that  DOE  maintain  considerable 
flexibility  in  decisionmaking  with 
respect  to  planning,  modifying,  and 
redirecting  facilities  and  personnel  in 
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isotope-production  and  service  activities 
and  be  able  to  bring  its  discretion  and 
expertise  to  bear  in  effectively  and 
efficiently  responding  to  the  needs  of  the 
domestic  and  international  research, 
medical,  commercial,  and  industrial 
communities  that  rely  upon  a  steady  and 
ample  supply  of  stable  isotopes, 
including  the  Products  and  radioisotopes 
derived  from  them,  for  their  work.  The 
need  for  flexibility  today  is  especially 
great,  not  only  due  to  rapidly-increasing 
demands  for  certain  isotopes  and 
radioisotopes,  but  because  a 
reconRguration  of  the  national  weapons 
complex  hosting  many  of  the  facilities 
with  isotope  production  capability  is  in 
progress. 

Inerefore,  for  all  of  the  reasons 
above,  DOE  proposes  to  deny  the 
Petition. 

VI.  Opportunity  for  Public  Comment 

DOE  will  accept  post-publication 
comments  until  April  1, 1992.  The 
proposed  denial  of  the  Petition  will 
become  final  April  16, 1992,  if  the 
agency  takes  no  further  action  in 
response  to  comments. 

Notice  will  be  given  of  any  further 
action  deemed  to  be  warranted.  The 
record  will  continue  to  be  available  in 
DOE'S  Freedom  of  Information  Reading 
Room  until  the  close  of  the  post¬ 
publication  comment  period. 

Dated  at  Washington,  DC,  this  14th  day  of 
February,  1992. 

William  H.  Young, 

Assistant  Secretary  for  Nuclear  Energy. 

[FR  Doc.  92-4800  Filed  2-28-92;  8:45  am] 
BILUNG  CODE:  64S0-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IWH-FLR-4110-5] 

State  and  Local  Assistance;  Grants  for 
State  Water  Pollution  Control 
Revolving  Funds  (Title  VI)  Under  the 
Clean  Water  Act 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  allotment. 

summary:  This  notice  sets  forth  the 
State  allotments  of  fiscal  year  (FY)  1992 


funding  for  the  State  Revolving  Fimd 
capitalization  grants  program  imder  the 
Clean  Water  Act  (CWA).  On  October 
28, 1991  in  Public  Law  No.  102-139 
Congress  appropriated  $1,948,500,000  in 
funding  for  the  State  Revolving  Fund 
capitalization  grants  program  (Title  VI). 
The  1992  Dire  Emergency  Supplemental 
Appropriation  Act,  Public  Law  No.  102- 
229,  authorized  up  to  one-half  of  one 
percentum  of  Title  VI  funds  under  the 
Clean  Water  Act  to  be  reserved  for 
making  grants  to  Indian  Tribes  and 
Alaska  Native  Villages  for  wastewater 
treatment  facilities.  The  State  funds  are 
allotted  in  accordance  with  the  table  in 
section  205(c](3]  of  the  Act,  as  amended 
by  Public  Law  No.  100-4. 

Through  promulgation  of  this  notice 
the  requirements  of  the  Act  are  fulfilled 
and  the  public  is  notified  of  the  amounts 
made  available  to  the  States  to 
capitalize  the  State  water  pollution 
control  revolving  funds.  It  also  provides 
notice  that  one-half  of  one  percentum  or 
$9,743,000  is  reserved  for  grants  to 
Indian  Tribes  and  Alaska  Native 
Villages,  and  that  grants  from  this 
reservation  will  be  made  to  fund 
projects  on  the  1990  Indian  Project 
Priority  List. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Leonard  B.  Fitch,  Program 
Management  Branch,  Municipal  Support 
Division,  Office  of  Wastewater 
Enforcement  and  Compliance  (202)  260- 
5858. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  No.  102-139  appropriated 
$1,948,500,000  for  State  Revolving  Fund 
capitalization  grants  under  Title  VI  of 
the  CWA  for  Hscal  year  1992.  Section 
604(a)  of  the  Act  requires  that  funds 
appropriated  for  Title  VI  for  fiscal  years 
1987  to  1990  be  allotted  in  accordance 
with  the  table  in  section  205(c)(3)  of  the 
Act.  Congress  has  given  the  Agency  no 
instruction  regarding  the  allotment  of  FY 
1992  funds.  In  the  absence  of 
Congressional  action,  the  Agency  will 
allot  the  fiscal  year  1992  funds  in 
accordance  with  the  table  in  section 
205(c)(3)  except  as  described  below. 

Indian  Tribes  Adjustment 

The  1992  Dire  Emergency 
Supplemental  Appropriation  Act,  Public 
Law  No.  102-229,  auffiorized  the 


Administrator  to  reserve  up  to  one  half 
of  one  percentum  of  fiscal  year  1992 
Title  VI  funds  for  making  grants  to 
Indian  Tribes  and  Alaska  Native 
Villages  for  construction  of  wastewater 
treatment  facilities.  The  Administrator 
has  elected  to  reserve  these  funds  to  be 
administered  under  the  Indian  Set-Aside 
Program  authorized  by  section  518(c)  of 
the  Clean  Water  Act.  These  funds  will 
be  allotted  to  the  Indian  Tribes  and 
Alaska  Native  Villages  based  on  the 
1990  Indian  Set-Aside  Project  Priority 
List  published  in  the  Federal  Register 
December  21, 1990.  Projects  were  ranked 
on  this  National  Priority  List  based  on 
water  quality  and  public  health  criteria. 

Trust  Territory  Adjustment 

In  Public  Law  No.  99-658,  Congress 
approved  a  Compact  of  Free 
Association  for  the  Trust  Territories’ 
members.  Two  entities,  the  Federated 
States  of  Micronesia  and  the  Republic  of 
the  Marshall  Islands  have  implemented 
Compacts  and  are  no  longer  eligible  for 
grants  under  Title  VI.  At  the  effective 
date  of  this  allotment  the  Republic  of 
Palau  has  yet  to  implement  a  Compact 
of  Free  Association,  and,  under  Public 
Law  No.  99-239,  section  105(h)(2), 
remains  eligible  for  Title  VI  grants. 

Funds  that  otherwise  would  have  been 
allotted  to  the  Federated  States  of 
Micronesia  and  the  Republic  of  the 
Marshall  Islands  are  redistributed  to  the 
States  and  Territories  by  proportionally 
increasing  their  respective  shares  of  the 
appropriation  as  shown  in  the  column 
titled  “Allotment  Formula  After  Trust 
Territory  Adjustments.”  The  actual 
allotments  resulting  from  the  adjusted 
allotment  shares  are  shown  in  the 
column  titled  “FY  1992  State  Allotment." 
The  table  at  the  end  of  this  notice  lists 
the  amount  of  funding  made  available  to 
each  State.  These  funds  have  been 
issued  by  the  EPA  Comptroller  and  are 
available  for  obligation  until  September 
30, 1993,  Grants  from  the  allotments  may 
be  awarded  as  of  the  date  that  the  funds 
were  issued  to  the  Regional 
Administrators  by  the  Comptroller  of 
EPA. 

Dated:  February  24, 1992. 

William  K.  Reilly, 

Administrator. 


State 

Allotment  formula 

Allotment  formula  after 
trust  terr.  adjustments 

FY  1992  state  allotment 

Alabama . 

0011309 

0.011320 

$21,945,600 

Alaska . . 

Arizona . . . 

0.006053 

0.006831 

0.006059 

0.006637 

11,746,200 

13,256,000 

12,638,700 

140,366,400 

Califomia . . . 

0072333 

0  072400 

Colorado . 

0008090 

0008098. 

15’699,100 

Connecticut . 

0.012390 

6.012402 

24!o43’500 
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State 

Allotment  formula 

Allotment  formula  after 
trust  terr.  adjustments 

FY  1992  state  allotment 

Delaware . . . 

0.004965 

0.004970 

9,634,900 

DisL  of  ColumbiB . . . . . 

0.004965 

0.004970 

9,634,900 

0.034139 

0.034171 

66,248,700 

0.017100 

0.017116 

33,183,500 

0.007833 

0.007840 

15,200,400 

0.004965 

0.004970 

9,634,900 

0.045741 

0.045783 

88,763,100 

0.024374 

0.024397 

47,299,200 

0.013688 

0.013701 

26,562,400 

Kansas. . . . 

0.009129 

0.009137 

17,715,400 

Kentucky . . . 

0.012872 

0.012884 

24,978,900 

Louisiana . 

0.011118 

0.011128 

21,575,100 

0.007829 

0.007838 

15,192,600 

0.024461 

0.024484 

47,468,000 

Massachuselts . . . 

0.034338 

0.034370 

66,634,900 

0.043487 

0.043527 

84,389,100 

0.018589 

0.018606 

36,073,000 

0.009112 

0.009120 

17,682,400 

0.028037 

0.028063 

54,407,400 

/.fsmnTiTTw  1  1  wmmm  mmmmmmmm  iViiiiii  RiHiPiiiiii  iiHiH  iiiiiiip 

0.004965 

0.004970 

9,634,900 

1  1  WWi  WWWWWWI  111111111  11  Milliilii  1111  IMIllilHI 

0.005173 

0.005178 

10,038,500 

1  1  HHii  IIIIIIIIIIIH  lllllllllli  IIIIIIIMMMI  MM  MMMM 

0.004965 

0.004970 

9,634,900 

f^nBBSilUMMM  MMMMMMMM!  IMMMMI  MIMMMMMI  MM  lilMlillli 

0.010107 

0.010116 

19,613,200 

ZBRMn^uR^flMMMMMII  MMMMMMMM!  MMMMN  Ml  MMMMMI  lUlllli  lUliiliiiyil 

0.041329 

0.041367 

80,201,300 

0.004965 

0.004970 

9,634,900 

0.111632 

0.111736 

216,628,000 

0.018253 

0.018270 

35,421,000 

North  Dakota . 

0.004965 

0.004970 

9,634,900 

0.056936 

0.056989 

110,487,600 

0.008171 

0.008179 

15,856,300 

0.011425 

0.011436 

22,170,900 

Pennsylvania . 

0.040062 

0.040099 

77,742,600 

Rhode  Island . 

0.006791 

0.006797 

13,178,300 

South  Ccvolina . 

0.010361 

0.010371 

20,106,100 

South  Dakota . . . 

0.004965 

0.004970 

9,634,900 

Tennessee . 

0.014692 

0.014706 

28,510,700 

0.046226 

0.046269 

89,704,200 

0.005329 

0.005334 

10,341,200 

0.004965 

0.004970 

9,634,900 

0.020698 

0.020717 

40,165,700 

Washington . . . . . 

0.017588 

0.017604 

34,130,500 

West  Viroinia . . 

0.015766 

0.015781 

30,594,800 

0.027342 

0.027367 

53,058,700 

0.004965 

0.004970 

9,634,900 

0000908 

0.000909 

1,762,000 

0.000657 

0.000658 

1,274,900 

Northern  Marianas . 

0  000422 

0.000422 

818,900 

Puerto  Rico . . . . . 

0.013191 

0.013203 

25,597,900 

Pacific  Trust  Terr...„ . . . 

0.001295 

0.000367 

712,200 

Virgin  Islands . . . . . 

0  000527 

0.000527 

1,022,700 

Subtotal . . . . . 

1.000000 

1.000000 

1,938,757,000 

Indian  Set-aside . 

9,743,000 

||||||||M 

1,948,500,000 

[  

i 

[FR  Doc.  92-4774  Filed  2-28-92;  8:45  am] 
BILLING  CODE  6660-S0-M 


[FRL-41 10-71 

Office  of  Administrative  Law  Judges; 
Temporary  Closing  of  Office  of  the 
Hearing  Clerk 

Notice  is  hereby  given  that  U.S. 
Environmental  Protection  Agency’s 
Office  of  the  Hearing  Clerk,  401  M 
Street,  SW.,  Washington,  DC  will  be 
temporarily  closed  to  the  general  public 
for  inspection  and  reproduction  of 
documents  from  March  2, 1992  until 
March  16, 1992.  The  Hearing  Clerk  will 
receive  filings  as  usual.  The  office  is 
undergoing  renovations  and  we 
apologize  for  any  inconvenience.  For 


further  information  please  contact 
Bessie  L.  Hammiel,  (202}  260-4865. 

Dated:  February  24, 1992. 

Henry  B.  Frazier  III, 

Chief  Administrative  Law  fudge. 

[FR  Doc.  92-4778  Filed  2-28-92;  8:45  am] 
BILLING  CODE  SSeO-SO-U 


[OPPTS-62116;  FRL-4048-6] 

Accredited  Training  Programs  Under 
The  Asbestos  Hazard  Emergency 
Response  Act  (AHERA);  National 
Directory  of  AHERA  Accredited 
Courses  (NDAAC) 

agency:  Environmental  Protection 
Agency  (EPA^. 


action:  Notice  of  availability. 


SUMMARY:  Effective  February  28, 1992, 
the  EPA  is  announcing  the  availability 
of  a  new  edition  of  its  National 
Directory  of  AHERA  Accredited 
Courses  (NDAAC).  This  publication, 
updated  quarterly,  provides  information 
to  the  public  about  training  providers 
and  courses  approved  for  accreditation 
purposes  pursuant  to  the  Asbestos 
Hazard  Emergency  Response  Act 
(AHERA).  As  a  nationwide  listing  of 
approved  asbestos  training  programs 
and  courses,  the  NDAAC  has  replaced 
the  similar  listing  which  was  formerly 
published  quarterly  by  EPA  in  the 
Federal  Register.  'The  February  28, 1992, 
national  directory,  which  supersedes  the 
version  released  on  November  28, 1991, 
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may  be  ordered  through  the  NDAAC 
Clearinghouse  along  with  a  variety  of 
related  reports. 

addresses:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
NDAAC  Clearinghouse,  c/o  ATLIS 
Federal  Services,  6011  Executive  Blvd., 
Rockville,  MD  20852,  Telephone:  (301) 
984-1929. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799],  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW, 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA,  contractors  who  inspect  or 
prepare  management  plans,  or  design  or 
conduct  response  actions  with  respect  to 
friable  asbestos-containing  materials  in 
schools,  are  required  to  obtain 
accreditation  by  completing  prescribed 
training  requirements.  EPA  therefore 
maintains  a  current  national  listing  of 
AHERA-accredited  courses  and 
approved  training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  state 
accreditation  and  licensing  programs 
will  have  a  reliable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  organizations. 

Previously,  EPA  had  published  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal 
Register  listing  required  by  law  was 
published  on  August  30, 1991  (56  FR 
43064).  EPA  recognized  the  need  to 
continue  publication  of  this  document 
even  though  the  legislative  mandate  had 
expired.  The  NDAAC  fulfills  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA  cost  and 
improves  the  service's  capabilities. 

Dated:  February  20, 1992. 

Mark  A  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-4781  Filed  2-28-92: 8:45  am] 
BNXMQ  CODE  MM-eO-F 


(OPPTS-59303;  FRL  4051-3] 

Certain  Chamicai;  Teat  Market 
Exemption  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA’s  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
one  application  for  exemption,  provides 
a  summary,  and  requests  comments  on 
the  appropriateness  of  granting  these 
exemptions. 

DATES: 

Written  comments  by: 

T  92-3  March  13, 1992. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPTS-59303)"  and  the 
specific  TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  rm.  L-lOO, 
Washington,  DC  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  EB-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  fi'om  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T92-3 

Close  of  Review  Period.  March  27, 
1992. 

Manufacturer.  Confidmitial. 

Chemical.  (S)  Lubricating  oils,  used, 
residues. 

Use /Production.  (S)  Asphalt  extender. 
Prod,  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 


Dated:  February  20, 1992. 

Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-4788  Filed  2-28-92  8:45  am] 
WLLINQ  CODE  6SeO-SO-P 


[OPPTS-59933;  FRL  4050-8] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  fi'om 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  7  such  PMN(s)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

Y 92-96,  February  19, 1992. 

Y  92-97,  February  23, 1992. 

Y  92-98,  92-99,  92-100,  February  25, 
1992. 

Y  92-101,  February  26, 1992. 

Y  92-102,  March  3, 1992. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545, 401  M  St.,  SW., 
Washington.  DC.  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Ofiice,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
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Y92-ee 

Manufacturer.  Graphics  Technology 
International  Inc. 

Chemical.  (S)  4,4'-SulfonyldiphenoI; 
resorcinol  diglycidyl  ether,  resorcinol. 

Use/Production.  (S)  Vesicular  diazo 
microfilm.  Prod,  range:  23,550-118,000. 

Y»2-97 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  of  hexanediol, 
trimethyl  propane  and  mixed  aliphatic 
acids. 

Use/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

Y 82-98 

Manufacturer.  C.J.  Osborn  Div.  of 
Suvar  Corporation. 

Chemical.  (G)  Tall  oil  fatty  acid  based 
alkyd. 

Use /Production.  (S)  Pigmented 
coatings.  Prod,  range:  Confidential. 

Y  92-89 

Manufacturer.  Henkel  Corporation. 
Chemical.  (S)  Azelaic  acid,  adipic 
acid,  and  phthalic  anhydride,  polymer 
with  propane  glycol-hydrogenated  coco 
fatty  acid  ester. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
l.OOO.OOQ-2,000,000  kg/yr. 

Y  92-100 

Importer.  MTC  America,  Inc.. 
Chemical.  (G)  Styrene  copolymer. 
Use/Import.  (S)  Thermoplastic 
polymer  compound.  Import  range: 
ConHdential. 

Y  82-101 

Importer.  The  P.  D.  George  Company. 
Chemical.  (G)  Ester  of  styrene /alkyl 
alcohol  copolymer. 

Use/Import.  (S)  Binder  in  metal 
coatings.  Import  range:  Conbdential. 

Y  92-102 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamide. 
Use/Production.  (G)  Printing  ink  resin. 
Prod,  range:  Confidential. 

Dated:  February  20, 1992. 

Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-4789  Filed  2-28-92;  8:45  am] 
BHXJNQ  cooe  6S«0-S0-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Travel  Reimbursement  Program 
(October  1, 1991-December  31, 1991) 

Summary  Report 


Total  Number  of  Sponsored 

Events .  9 

Total  Number  of  Sponsoring  Or¬ 
ganizations .  9 

Total  Number  of  Different  Com¬ 
missioners/Employees  At¬ 
tending .  7 

Total  Amount  of  Reimburse¬ 
ment  Expected: . 

Transportation .  $3,300.50 

Subsistence .  1,687.88 

Other  Expenses .  328.62 


Total .  5,316.98 


Individual  Event  Report 

Sponsoring  Organization:  Minnesota 
Broadcasters  Association,  3517 
Raleigh  Avenue,  P.O.  Box  16030,  St. 
Louis  Park,  MN  55416 
Date  of  the  Event:  October  10-11, 1991 
Description  of  the  Event:  MBA 
Convention,  Austin,  Minnesota 
Commissioners  Attending:  (1) 
Commissioner  fames  H.  Quello 
Other  Employees  Attending:  None 
Amount  of  Reimbursement: 


Transportation .  $312.00 

Subsistence .  177.88 

Other  Expenses . 111.61 


Total .  601.49 


Sponsoring  Organization:  American 
Mobile  Telecommunications 
Association,  1835  K  Street,  NW.,  Suite 
203,  Washington,  DC  20006 
Date  of  the  Event:  October  14-15, 1991 
Description  of  the  Event:  SMR/Private 
Carrier  Management  Conference, 
Chicago,  Illinois 

Commissioners  Attending:  None 
Other  Employees  Attending:  Ralph  A. 

Haller,  Chief,  Private  Radio  Bureau 
Amount  of  Reimbursement: 


Transportation .  $366.00 

Subsistence .  143.73 

Other  Expenses .  36.00 


Total .  545.73 


Sponsoring  Organization:  West  Virginia 
Cable  Television  Association,  1  Bridge 
Place,  10  Hale  Street,  Charleston,  WV 
25301 

Date  of  the  Event:  October  16, 1991 
Description  of  the  Event  WVCTA  Fall 
Show,  White  Sulphur  Springs,  West 
Virginia 


Commissioners  Attending:  None 
Other  Employees  Attending:  Robert 
Com-Revere,  Legal  Adviser,  Com. 
Quello 

Amount  of  Reimbursement 


Transportation . $262.00 

Subsistence .  90.55 

Other  Expenses .  26.50 


Total .  379.05 


Sponsoring  Organization:  Forest 
Industries  Telecommunications,  871 
Country  Club  Road,  Suite  A,  Eugene, 
Oregon  97401 

Date  af  the  Event  October  24-26, 1991 
Description  of  the  Event  FIT'S  1991 
Annual  Board  of  Directors  and 
Membership  Meeting,  Eugene,  Oregon 
Commissioners  Attending:  None 
Other  Employees  Attending:  Ralph  A, 
Haller,  Chief,  Private  Radio  Bureau 
Amount  of  Reimbursement 


Transportation .  $384.00 

Subsistence .  240.50 

Other  Expenses .  34.50 


Total .  659.00 


Sponsoring  Organization:  EPM 
Communications,  Incorporated,  488 
East  18th  Street,  Brooklyn,  NY  11226 
Date  of  the  Event  October  27-29, 1991 
Description  of  the  Event  3rd  Annual 
EPM  Entertainment  Marketing 
Conference,  Los  Angeles,  California 
Commissioners  Attending: 

Commissioner  James  H.  Quello 
Other  Employees  Attending:  None 
Amount  of  Reimbursement 


Transportation .  $00.00 

Subsistence .  180.00 

Other  Expenses .  00  00 


Total . - .  180.00 


Sponsoring  Organization:  Competitive 
Telecommunications  Association,  120 
Maryland  Avenue,  NE.,  Washington, 
DC  20002 

Date  of  the  Event  October  13-16, 1991 
Description  of  the  Event:  Comptel's  Fall 
Business  Conference,  Orlando,  Florida 
Commissioners  Attending: 

Commissioner  Ervin  S.  Duggan 
Other  Employees  Attending:  None 
Amount  of  Reimbursement 


Transportation .  $00.00 

Subsistence . 126.00 

Other  Expenses . 00.00 


Total .  128.00 
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Sponsoring  Organization:  United  States 
Telephone  Association,  900 19th 
Street  NW.,  Suite  800,  Washington, 
DC  20006 

Date  of  the  Event:  November  3-6, 1991 
Description  of  the  Event:  USTA’s  94th 
Annual  Convention,  Honolulu,  Hawaii 
Commissioners  Attending:  None 
Other  Employees  Attending:  Linda 
Townsend  Solheim,  Chief,  O^ce  of 
Legislative  Affairs 
Amount  of  Reimbursement: 


Transportation . . 

Subsistence . 

Other  Expenses ................ 


$754.00 

168.00 

73.18 


Total 


995.16 


Sponsoring  Organization:  Global 
Telecommunications,  28th  Floor, 
Center  Point  103  New  Oxford  Street 
London  WCIA  IDD 
Date  of  the  Event:  December  3-4, 1991 
Description  of  the  Event:  Annual 
Conference,  Berlin,  Germany 
Commissioners  Attending:  None 
Other  Employees  Attending:  Kenneth 
Robinson,  Advisor,  Chairman  Sikes 
Amount  of  Reimbursement' 


Transportation ............... 

Subsistence . . . 

Other  Expenses ............ 


. .  $836.50 

-  195.20 

.  11.85 


Total.... 


_  1,043.55 


Sponsoring  Organization: 

TeleStrategies,  Incorporated,  1355 
Beverly  Road,  Suite  100,  McLean, 
Virginia  22101 

Date  of  the  Event:  December  12-13, 1991 
Description  of  the  Event’  TeleStrategies 
“Cordless  ’91 — West”  Program,  San 
Francisco,  California 
Commissioners  Attending:  None 
Other  Employees  Attending:  Hiomas 
Stanley,  Chief,  Office  of  &igineering 
and  Technology 
Amount  of  Reimbursement 

Transportation..... _  $386.00 

Subsistence . .  368.00 

Other  Expenses  — . 35.00 

Total . . 787.00 


Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-4803  Filed  2-28-9%  8:45  am) 

MLUNQ  CODE  6712-01-11 


FEDERAL  MARITIME  COMMISSION 

Caribbean  Shipowners  Association; 
Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-010979-019. 

Title:  Caribbean  Shipowners 
Association. 

Parties:  Tropical  Shipping  & 
Construction  Ck).,  Ltd.,  Trailer  Marine 
Transport  Corporation,  Puerto  Rico 
Maritime  Shipping  Authority 
("PRMSA”),  Seaboard  Marine,  Ltd., 

West  Indies  Shipping  Corporation 
(WISCO),  Tecmarine  Lines,  Inc.,  Bemuth 
Lines,  Ltd.,  Interline  Connection,  Inc., 
Kirk  Line,  Inc. 

Synopsis:  The  proposed  amendment 
would  delete  Trinidad  and  Tobago  from 
the  scope  of  the  Agreement. 

Dated:  February  25, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-4705  Filed  2-28-92;  8:45  am) 
BILIINO  CODE  6730-ei-M 


Cleveland  Stevedore  Co./Cere8 
Terminals,  Inc.;  Agreements  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 


appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.6  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200623. 

Title:  Cleveland  Stevedore  Company/ 
Ceres  Terminals,  Inc. 

Parties:  Cleveland  Stevedore 
Company  Ceres  Terminals,  Inc. 

Filing  Party:  Christopher  C.  Morton, 
Vice  President  Operations,  Cleveland 
Stevedore  Company,  775  Erieside 
Avenue,  Cleveland,  Ohio  44114-1094. 

Synopsis:  This  Agreement,  filed 
February  20, 1991,  establishes  an 
organization  known  as  the  Port  of 
Cleveland  Terminal  Association.  The 
association's  purpose  is  to  allow  the 
parties  to  consult  with  one  another  and 
to  establish  port  terminal  rates  and 
charges  and  rules  and  regulations. 

Dated:  February  25, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-4704  Filed  2-28-92;  8:45  am) 

nLUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review;  Delay  In 
Implementation  of  Proposed 
Supplemental  Report 

summary:  On  December  10, 1991,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  published  for  comment 
the  proposed  addition  of  a  supplement 
to  the  quarterly  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002; 
OMB  No.  7100-0032).  The  report  is 
collected  and  processed  by  the  Federal 
Reserve  on  behalf  of  all  three  federal 
bank  regulatory  agencies.  The  new 
supplement  (FFIEC  002S;  OMB  No.  7100- 
0032)  would  collect  information  on 
assets  and  liabilities  of  a  non-U.S. 
branch  that  is  managed  or  controlled  by 
a  U.S.  branch  or  agency  of  a  foreign 
bank.  The  original  comment  period, 
which  was  scheduled  to  expire  on 
January  10, 1992,  was  extended  through 
January  31, 1992.  The  FFIEC  002S  was 
proposed  to  be  implemented  as  of 
March  31, 1992.  In  order  to  enaUe  the 
public  to  prepare  properly  for  the 
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implementation  of  the  proposed 
supplement,  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority, 
has  decided  to  extend  the  proposed 
implementation  date  for  this  supplement 
to  June  30, 1992.  The  final  Federal 
Reserve  System  action  and  reporting 
requirements  will  be  issued  shortly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  C.  Bethea,  Deputy  Associate 
Director,  Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3181). 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Baord  of  Governors  of  the  Federal  Reserve 
System.  February  25, 1992. 

Jennifer  ].  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-4706  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  6210-01-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

agency:  General  Accounting  Office. 
action:  Notice. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Federal  Accounting  Standards 
Advisory  Board  will  be  held  on 
Wednesday,  March  18, 1992  and 
Thursday,  March  19, 1992,  from  9  a.m.  to 
4  p.m.  in  room  121  of  the  National 
Building  Museum,  401  F  St.,  NW., 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
February  20  meeting,  a  review  of  an 
exposure  draft  on  Accounting  for  Direct 
Loans  and  Loan  Guarantees,  a  review  of 
an  exposure  draft  on  Uses  and 
Objectives  of  Federal  Accounting,  a 
brief  discussion  on  unfunded  liabilities, 
and  a  review  of  an  exposure  draft  on 
Accounting  for  Tangible  Property  Other 
Than  Long  Term  Fixed  Assets  of  the 
Federal  Government.  We  advise  that 
other  items  may  be  added  to  the  agenda; 
interested  parties  should  contact  the 
Staff  Director  for  more  speciHc 
information  and  to  confirm  the  date  of 
the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  S.  Young,  Staff  Director,  401  F 
St.,  NW.,  room  302,  Washington,  DC 
20001,  or  call  (202)  504-3336. 


Authority:  Federal  Advisory  Committee 
Act.  Public  Law  92-463,  section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  February  25, 1992. 

Jimmie  D.  Brown, 

Deputy  Staff  Director, 

[FR  Doc.  92-4675  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  ISIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Assistant  Secretary  for  Personnel 
Administration,  Departmental  Appeals 
Board;  Statement  of  Organization, 
Functions  and  Delegations  of 
Authority 

I  hereby  delegate  to  the  Chair, 
Departmental  Appeals  Board  authority 
to  establish  the  Quality  Control  Review 
Panel,  within  the  organization  of  the 
Departmental  Appeals  Board,  to  review 
and  issue  decisions  on  difference  cases 
(other  than  those  individual  cases  that  1 
choose  to  review]  under  section  408(b) 
of  the  Social  Security  Act,  as  added  by 
section  8004  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L.  101- 
239],  and  in  accordance  with  regulations 
of  the  Department  of  Health  and  Human 
Services  implementing  that  law. 

This  delegation  of  authority  is 
effective  immediately.  In  addition,  I 
hereby  affirm  and  ratify  any  actions 
taken  by  you  or  any  Departmental 
Appeals  Board  employee  which,  in 
effect,  involved  the  exercise  of  this 
authority  prior  to  the  effective  date  of 
this  delegation. 

Dated:  February  19, 1992. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  92-4551  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  4190-04-M 

Assistant  Secretary  for  Personnel 
Administration;  Statement  of 
Organization,  Functions,  and 
Delegation  of  Authority 

Part  A  (Office  of  the  Secretary)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Service  (DHHS)  is  amended  to  reflect  a 
realignment  of  functions  in  the  Office  of 
the  Assistant  Secretary  for  Personnel 
Administration.  Make  the  following 
changes  to  Chapter  AH  as  last  amended 
at  56  FR  41690  (August  22, 1991):  A. 
Chapter  AHH  paragraph  C.  “The  Office 


of  Personnel  Service,”  delete  in  its 
entirety  and  replace  with  the  following: 

C.  The  Office  of  Personnel  Services: 
Directs  and  manages  the  personnel 
operations  and  services  which  are 
performed  centrally  at  the  Department 
level  and  those  which  are  performed  at 
the  Operating  Divsion  level  for  the 
Office  of  the  Secretary  and  for  the 
Administration  for  Children  and 
Families.  Formulates  and  oversees  the 
implementation  of  Department-wide 
policies,  regulations  and  procedures 
concerning  the  Committee  Management 
program,  the  Senior  Executive  Service 
program,  and  Schedule  C  and  other 
executive  personnel  activities. 
Administers  the  Departmental  drug 
testing  and  employee  assistance 
program.  Responsible  for  the  functional 
management  and  training  and 
development  in  the  Department. 

Manages  the  HHS  personnel  and 
information  security  programs.  Serves 
as  HHS  liaison  to  central  management 
agencies  for  all  programs  and  activities 
within  the  Office’s  functional 
jurisdiction.  Provides  the  full  range  of 
operations  personnel  services  for 
Headquarters  staff  of  the  Office  of  the 
Secretary  and  the  Administration  for 
Children  and  Families  as  well  as  for 
field  positions  in  the  Office  of  the 
Inspector  General. 

1.  Personnel  Security  and  Drug 
Testing  Program  Division:  Responsible 
for  establishing  and  maintaining  a 
Department-wide  personnel  security 
program  in  accordance  with  the 
provisions  of  Executive  Order  (E.O.) 
10450,  Security  Requirements  for 
Government  Employment,  and  U.S. 

Office  of  Personnel  Management 
Federal  Personnel  Manual.  Responsible 
for  establishing  and  maintaining  a 
Department-wide  information  security 
program  in  accordance  with  the 
provisions  of  E.0. 12356,  National 
Security  Information,  and  General 
Services  Administration  Information 
Security  Oversight  Office  Directive 
Number  1,  National  Security  Information 
formulates  and  oversees  the 
implementation  of  Department-wide 
policies,  regulations,  and  procedures 
governing  the  establishment  and 
maintenance  of  an  effective  program  to 
ensure  that  the  employment  and 
retention  in  employment  of  any 
Department  officer  or  employee  is 
clearly  consistent  with  the  efflciency  of 
the  service  and  the  interests  of  the 
national  security.  Initiates  requests  to 
and  receives  completed  reports  of 
personnel  security  investigation  from 
the  U.S.  OPM;  reviews  and  evaluates  the 
results  of  reports  of  investigation  for  any 
unfavorable  information  that  could  have 


7382 


Federal  Register  /  Vol.  57,  No.  41  /  Monday.  March  2.  1992  /  Notices 


an  adverse  impact  on  the  efficiency  of 
the  service  and/or  risks  to  the  national 
security:  authorizes  employees  to 
occupy  certain  sensitive  positions  based 
upon  established  guidelines;  grants 
access  to  classified  (national  security) 
information  based  upon  an  identifiable 
need;  maintains  records  relating  to 
personnel  suitability  and  security 
matters,  levels  of  position  sensitivity 
and  access  to  classified  information, 
and  personnel  security  forms  furnished 
by  employees,  and  maintains  liaison 
with  HHS  personnel  security  officials 
and  officials  in  other  Federal  agencies 
on  matters  relating  to  the  Department's 
personnel  security  program.  Formulates 
and  oversees  the  implementation  of 
Department-wide  policies,  regulations, 
and  procedures  relating  to  the  control 
and  safeguarding  of  classified 
information,  establishment  of  an 
effective  security  education  program; 
conduct  of  security  evaluations  to 
ascertain  the  efiectiveness  of  the 
Department's  program,  and  maintains 
liaison  with  certain  Department  officials 
and  other  Federal  agencies  on  matters 
relating  to  the  overall  classified 
information  security  program. 
Responsible  for  coordinating  and 
overseeing  the  operation  of  the 
Department-wide  Drug-Free  Workplace 
Program.  Formulates  policies  and 
procedures  for  the  Department-wide 
drug  testing  program  and  oversees  the 
implementation  of  the  testing  program. 
Schedules  and  receives  results  of  drug 
test,  coordinates  follow  up  actions 
based  upon  positive  drug  tests, 
maintains  records  relating  to  the  drug 
testing  program,  and  maintains  liaison 
with  Department  drug  program 
coordinators  and  other  officials,  and 
with  officials  from  other  Federal 
agencies  on  matters  relating  to  the 
overall  Drug-Free  Workplace  Program. 

2.  Executive  Resources  Management 
Division:  Formulates  and  oversees  the 
implementation  of  Department-wide 
policies,  regulations,  and  procedures 
governing  the  establishment, 
management,  continuation  or 
termination  of  all  HHS  Federal  advisory 
committees  and  the  appointment  of 
members  thereto;  provides  expert 
technical  advise  and  assistance  to 
OPDIV,  STAFFDIV  and  agency 
Committee  Management  Officers  and 
insures  compliance  with  laws, 
regulations  procedures  governing 
committee  management  and  serves  as 
liaison  with  other  Federal  agencies,  the 
Congress  or  other  outside  organizations 
on  advisory  committee  matters. 
Formulates  and  oversees  the 
implementation  of  Department-wide 
policies,  regulations  and  procedures 


concerning  all  aspects  of  Senior 
Executive  Service,  and  SES  equivalent 
recruitment,  staffi  position 
establishment,  compensation,  award, 
performance  management  and  other 
related  personnel  areas.  As  necessary, 
also  provides  service  on  these  same 
areas  as  well  as  provides  policy 
formulation  and  procedures 
development  specifically  in  support  of 
SES  and  SES  equivalent  needs  in  the 
Office  of  the  Secretary  and  the 
Administration  for  Children  and 
Families.  Oversees  and  facilitates 
implementation  of  HHS-wide  policies, 
regulations  and  procedures  relating  to 
Schedule  C  and  other  executive 
personnel  activity.  For  all  areas 
agencies  (OPM,  GAO).  Provides 
technical  advice  and  assistance  on 
policy,  legal  and  regulatory  matters.  Is 
the  focal  point  for  data,  reports,  and 
analyses  relating  to  SES,  SES  equivalent 
and  Schedule  C  and  other  executive 
personnel,  such  as  those  in  Executive 
Level  positions. 

3.  Organization  and  Employee 
Development  Division:  Responsible  for 
the  functional  management  of  training 
and  development  in  the  Department, 
including  policy  development,  guidance, 
and  technical  assistance  and  evaluation 
of  all  aspects  of  career,  employee, 
supervisory,  management,  executive, 
and  organization  development. 
Administers  Department-wide  training 
and  development  programs,  including 
the  Secretary’s  Executive  Leadership 
Forum,  the  Women’s  Management 
Training  Initiative,  Department  level 
training  for  members  of  the  SES,  and  the 
SES  Candidate  Development  Program. 
Provides  consulting  services  to  HHS 
managers  to  promote  organization 
development  and  quality  improvement 
efforts  and  manages  initiatives  designed 
to  improve  quality  of  products  and 
services.  Responsible  for  the  functional 
management  of  the  Department's 
Employee  Assistance  ^ogram  (EAP). 
Provides  leadership  and  direction  to 
OPDIV  and  regional  stafis  in  the 
development  and  maintenance  of  EAP. 
and  develops  Department-wide  policies 
and  procedures  for  EAP  operation. 
Serves  as  HHS  liaison  to  central 
management  agencies  on  training  and 
development  and  EAP  programs  and 
activities. 

4.  Personnel  Operations  Division: 
Provides  secondary  personnel  policy  as 
necessary  for  the  Office  of  the  Secretary 
and  the  Administration  for  Children  and 
Families.  Also  provides  to  managers  in 
the  Office  of  the  Secretary  and  the 
Administration  for  Children  and 
Families  advice  and  assistance  in  fheir 
personnel  management  activities 


including  workforce  planning, 
recruitment,  selection,  position 
management,  and  labor  management 
relations.  Provides  a  variety  of  services 
to  employees  in  those  organizations, 
including  provision  of  employee 
assistance  services,  and  career, 
retirement  and  benefits  counseling. 
Provides  personnel  administrative 
services  for  the  Office  of  the  Secretary 
and  the  Administration  for  Children  and 
Families,  as  well  as  for  staff  of  the 
Office  of  the  Inspector  General  in  the 
field.  Personnel  administrative  services 
include  the  exercise  of  appointing 
authority,  position  classification, 
awards  authorization,  and  personnel 
action  processing  and  recordkeeping. 
Provides  training  management  for  the 
Office  of  the  Secretary.  Operates  the 
Mary  E.  Switzer  Training  Center, 
offering  common  needs  training  to 
employees  based  in  Southwest 
Washington,  DC. 

Dated:  Feburary  21, 1992. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  92-4676  Filed  2-28-92;  8:45  am] 

BIUJNQ  coos  4190-04-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Nationai  Institute  of  Mentai  Heaith; 
Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  an 
advisory  committee  of  the  National 
Institute  of  Mental  Health  for  March 
1992. 

The  initial  review  group  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  these  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2 10(d). 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due  to 
the  difficulty  of  coordinating  conflicting 
schedules  of  the  members. 

Summaries  of  the  meeting  and  rosters 
of  committee  members  may  be  obtained 
from:  Ms.  Joanna  L  Kieffer,  NIMH 
Committee  Management  Officer. 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857  (Telephone:  301- 
443-4333). 

Substantive  program  information  may 
be  obtained  from  ffie  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 
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Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Proiects  Review 
Committee 

Meeting  Date:  March  6. 1992. 

Place:  Dumont  Plaza  Hotel,  150  East  34th 
Street  New  York,  NY  10016. 

Open:  March  8. 8:30  a.m.-9  a.m. 

Closed:  Otherwise. 

For  Further  Information  Contact:  Frances 
Smith,  Room  9C-02  Parklawn  Building, 
Telephone  (301)  443-496a 
Dated:  February  25, 1992. 

Peggy  W.Cockiin, 

Committee  Management  Officer,  Alcohol. 
Drug  Abuse,  and  Mental  Health 
A  dministration. 

[FR  Doc.  92-4749  Filed  2-28-92;  8:45  am] 
mUJNO  CODE  4160-20-11 


Centers  for  Disease  Control 

[Announcement  Number  204] 

State  and  Conununlty-Based 
Childhood  Lead  Poisoning  Prevention 
Program;  Availability  of  Funds  for 
Hscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
grant  funds  in  Fiscal  Year  1992  for  the 
initiation  and  expansion  of  State  and 
community-based  childhood  lead 
poisoning  prevention  programs  that  (1) 
screen  large  numbers  of  infants  and 
young  children  and  identify  those  with 
lead  poisoning,  (2)  identify  possible 
sources  of  lead  exposure,  (3)  monitor 
medical  and  environmental  management 
of  lead  poisoned  children,  (4)  provide 
information  on  childhood  lead 
poisoning,  its  prevention  and 
management,  to  the  public,  health 
professionals,  and  policy-  and  decision¬ 
makers,  and  (5)  encourage  community 
action  programs  directed  to  the  goal  of 
eliminating  childhood  lead  poisoning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life. 

This  announcement  is  related  to  the 
priority  area  of  Environmental  Health. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  Where  to  Obtain  Additional 
Information  section.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  [42  U.S.C.  241(a)]  and 
317A  (42  U.S.C.  247b-l]  of  the  Public 
Health  Service  Act,  as  amended. 
Program  regulations  are  set  forth  in  title 
42.  Code  of  Federal  Regulations,  part 
51B. 


Eligible  Applicants 

Eligible  applicants  are  state  health 
departments  or  other  state  health 
agencies  or  departments  deemed  most 
appropriate  by  the  state  to  lead  and 
coordinate  the  state's  childhood  lead 
poisoning  prevention  program,  and 
agencies  of  units  of  local  government 
that  serve  jurisdictional  populations 
greater  than  500,000.  This  eligibility 
includes  health  departments  or  other 
official  organizational  authority  (agency 
or  instrumentality)  of  the  District  of 
Columbia.  The  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States.  Also  eligible  are 
federally  recognized  Indian  Tribal 
governments. 

If  a  state  agency  applying  for  grant 
funds  is  other  than  the  official  state 
health  department,  written  concurrence 
by  the  state  health  department  must  be 
provided. 

Note:  Eligible  applicants  may  enter  into 
contracts,  indudi^  consortia  agreements,  as 
necessary  to  meet  the  requirements  of  the 
program  and  strengthen  the  overall 
application. 

AvaUability  of  Funds 

Approximately  $15,000,000  will  be 
available  to  fund  approximately  15  new 
childhood  lead  poisoning  prevention 
programs  and  provide  support  for 
currently  funded  programs.  It  is 
expected  that  the  average  new  award 
will  be  $400,000  for  the  first  year,  with  a 
range  of  $200,000  to  $600,000.  The  new 
awards  are  expected  to  begin  on  or 
about  July  1, 1992.  Awards  generally  are 
made  for  12-month  budget  periods 
within  project  periods  not  to  exceed  5 
years.  Funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 
awards  will  be  for  the  recommended 
project  period  indicated  in  the  original 
award  and  will  be  based  on  satisfactory 
progress  and  the  availability  of  funds. 

These  grants  are  intended  to  develop, 
expand,  or  improve  prevention  programs 
in  communities  with  demonstrated  high- 
risk  populations.  Consideration  will 
given  to  others  with  a  demonstrated 
childhood  lead  poisoning  problem  to 
support  innovative  strategies  as  part  of 
a  comprehensive  plan  to  eliminate 
childhood  lead  poisoning  as  a  public 
health  problem.  Grant  awards  cannot 
supplant  existing  funding  for  childhood 
lead  poisoning  prevention  programs  or 
activities.  Grand  funds  should  increase 
tha  level  of  expenditures  from  state, 
local,  and  other  funding  sources  for 
childhood  lead  poisoning  prevention. 
Awards  will  be  made  with  the 
expectation  that  pro^am  activities  will 
continue  when  grant  funds  are 
terminated  at  t^  end  of  the  project 
period. 


At  the  request  of  the  applicant. 

Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Note:  Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  lead  sources. 
However,  the  applicant  must  provide  an 
acceptable  plan  to  ensure  that  these  program 
activities  are  appropriately  carried  out 

Purpose 

State  and  community  health  agencies 
and  organizations  are  the  principal 
delivery  points  for  childhood  lead 
screening  and  related  medical  and 
environmental  management  activities: 
however,  limited  resources  have  made  it 
difficult  for  agencies  to  develop  and 
maintain  programs  for  the  elimination  of 
this  totally  preventable  disease.  This 
grant  program  will  provide  financial 
assistance  and  support  to  state  and 
community-based  agencies  and 
organizations  so  that  they  may  do  the 
following: 

1.  Establish,  expand,  or  improve 
screening  services  In  communities  with 
large  numbers  of  children  at  high  risk  for 
lead  poisoning.  Emphasis  should  be  on 
intensive  community  screening  to  reach 
children  not  currenUy  served  by  existing 
health  care  services.  Efforts  should  be 
integrated  with,  where  available  in  the 
community,  maternal  and  child  health 
programs;  State  Medicaid  programs, 
such  as  the  Early  Periodic  Screening, 
Diagnosis,  and  Treatment  (EPSDT) 
programs:  community  and  migrant 
health  centers:  and  community-based 
organizations  providing  health  and 
social  services  in  or  near  public  housing 
units,  as  authorized  under  section  340A 
of  the  PHS  Act. 

2.  Intensify  case  management  efforts 
to  ensure  that  children  with  lead 
poisoning  receive  appropriate  and 
timely  follow-up  services. 

3.  Establish,  expand,  or  improve 
environmental  investigations  so  that 
sources  of  lead  exposure  are  rapidly 
identified  and  abated. 

4.  Develop  infrastructure  so  that  the 
provisions  of  the  CDC  Lead  Statement, 
“Preventing  Lead  Poisoning  in  Young 
Children”  (October  1991)  can  be 
implemented. 

5.  Develop  an  efficient  information 
management  system  compatible  with 
CDC  data  guidelines  to  monitor  and 
evaluate  program  progress. 

6.  Improve  the  actions  of  other 
agencies  and  organizations  to  facilitate 
the  rapid  abatement  of  identified  lead 
hazards  in  high  risk  communities. 

7.  Enhance  knowledge  and  skills  of 
program  staff  through  training  and  other 
methods. 
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8.  Based  upon  program  Findings, 
provide  information  on  childhood  lead 
poisoning  to  the  public,  policy-makers, 
the  academic  community,  and  other 
interested  parties. 

In  summary,  the  purpose  of  this  grant 
program  is  to  provide  impetus  for 
development,  operation,  and 
institutionalization  of  state  and 
community-based  programs.  Grant- 
supported  programs  are  expected  to 
serve  as  catalysts  and  models  for  the 
development  of  non-grant-supported 
programs  and  activities  in  other  states 
and  communities.  Further,  grant- 
supported  programs  should  create 
community  awareness  of  the  problem 
(e.g.,  among  community  and  business 
leaders,  medical  community,  parents, 
educators,  and  property  owners).  It  is 
expected  that  state  health  agencies  will 
play  a  significant  role  in  the 
development  of  community-based 
childhood  lead  poisoning  prevenation 
programs  including  assuring 
coordination  and  integration  with 
maternal  and  child  health  programs: 
State  Medicaid  EPSDT  programs; 
community  and  migrant  health  centers; 
and  community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  where 
available  in  the  community. 

Program  Requirements 

The  following  are  essential 
requirements  for  Childhood  Lead 
Poisoning  Prevention  Projects: 

1.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
carry  out  the  requirements  of  the 
program. 

2.  Ability  to  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  the 
program. 

3.  A  plan  to  develop  or  improve 
capacity  to  collect  and  analyze  data  and 
ensure:  (a)  Reporting  to  the  appropriate 
health  agency  all  children  with  elevated 
blood  lead  levels  identiHed  by  private 
and  public  laboratories:  (b)  ensuring 
appropriate  follow-up  of  such  children; 
(c)  routine  analyses  of  data  on  children 
with  elevated  blood  lead  levels. 

4.  A  plan  for  the  evaluation  of  all 
major  program  activities  and  services. 

5.  Demonstrated  experience  in 
conducting  and  evaluating  public  health 
programs. 

6.  Ability  to  translate  program 
Hndings  to  state  and  local  public  health 
officials,  policy  and  decision-makers, 
and  to  others  seeking  to  strengthen 
program  efforts. 

7.  Information  that  describes  why 
communities  were  selected  for  screening 
activities,  including  information  on 
housing  conditions,  income,  other 


socioeconomic  factors,  and  previous 
surveys  or  screening  activities  for 
childhood  lead  poisoning  prevention. 

8.  A  comprehensive  education  and 
outreach  plan  directed  specifically  to 
health  professionals  and  para- 
professionals  and  the  public.  In 
addition,  the  plan  should  also  address 
education  and  outreach  activities 
directed  to  policy  and  decision-makers, 
parents,  educators,  property  owners, 
community  and  business  leaders, 
housing  authorities  and  housing  and 
rehabilitation  workers,  and  special 
interest  groups. 

9.  Effective,  well-defined  working 
relationships  within  and  outside  the 
public  health  agency  at  national,  state, 
and  community  levels  (e.g.,  housing 
authorities;  environmental  agencies; 
maternal  and  child  health  programs; 
State  Medicaid  EPSDT  programs; 
community  and  migrant  health  centers; 
community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units;  state 
epidemiology  programs;  state  and  local 
housing  rehabilitation  offices;  schools  of 
public  health  and  medical  schools;  and 
environmental  interest  groups]  to 
appropriately  address  the  needs  and 
requirements  of  programs  (e.g.,  data 
management  systems  to  facilitate  the 
follow-up  and  tabulation  of  children 
reported  with  elevated  blood  lead 
levels,  training  to  ensure  the  safety  of 
abatement  workers]  in  the 
implementation  of  proposed  activities. 
This  includes  the  establishment  of 
networks  with  other  state  and  local 
agencies  with  expertise  in  childhood 
lead  poisoning  prevention  programming. 

10.  A  plan  to  ensure  continuation  of 
the  childhood  lead  poisoning  prevention 
program  beyond  expiration  of  grant 
support. 

11.  For  awards  to  state  agencies,  there 
must  be  a  demonstrated  commitment  to 
provide  technical,  analytical,  and 
program  assistance  to  local  agencies 
interested  in  developing  or 
strengthening  childhood  lead  poisoning 
prevention  programs. 

Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  by  a  CDC-convened  objective 
review  committee.  The  major  factors  to 
be  considered  in  the  evaluation  of 
responsive  applications  are: 

1.  Evidence  of  the  Childhood  Lead 
Poisoning  Problem  (30%) 

The  applicant’s  ability  to  identify 
populations  and  communities  at  high 
risk,  as  deHned  by  data  from  previous 
screening  efforts,  environmental  data, 
and/or  demographc  data. 


2.  Understanding  the  Problem  (10%) 

The  applicant’s  understanding  of  the 
requirements,  objectives,  and 
complexities  of  and  interactions 
required  for  a  successful  program. 

3.  Program  Personnel  (15%) 

The  extent  to  which  the  proposal  has 
described  (a]  the  qualifications  and 
commitment  of  the  applicant,  (b] 
detailed  allocations  of  time  and  effort  of 
staff  devoted  to  the  project,  (c] 
information  on  how  the  applicant  will 
develop,  implement  and  administer  the 
program,  and  (d]  the  qualiHcations  of 
the  support  staff 

4.  Technical  Approach  (20%) 

The  overall  balance  of  the  program 
design  measured  in  terms  of  intensive 
screening,  medical  management,  lead 
hazard  abatement,  and  education  and 
outreach  activities.  There  should  be  a 
balance  between  the  number  of  children 
screened  and  found  with  elevated  blood 
lead  levels  and  the  program’s  ability  to 
assure  the  provision  of  appropriate  and 
timely  case  management  services.  The 
adequacy  of  the  program  design 
includes  the  extent  to  which  the 
evaluation  plan  can  be  used  to 
effectively  measure  progress  towards 
the  stated  objectives. 

5.  Collaboration  (15%) 

The  applicant  should  demonstrate  the 
ability  to  collaborate  with  political 
subdivisions  of  states  in  developing 
childhood  lead  poisoning  prevention 
programs  and  collaboration  with  other 
program-related  entities,  such  as 
maternal  and  child  health  programs; 
State  Medicaid  EPSDT  programs; 
community  and  migrant  health  centers; 
and  community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  where 
available  in  the  community.  Evidence  of 
collaborative  relationships  include 
jointly  developed  plans  for  providing 
services  and  written  commitments  of 
support  for  other  program-related 
entities  that  describe  the  collaborative 
activities. 

6.  Plans  To  Become  Self-Sustaining 
(10%) 

An  explanation  of  how  program 
services  will  be  continued  after 
termination  of  federal  grant  funds, 
which  includes  identifying  other  sources 
of  support  during  the  project  period.  By 
the  end  of  the  second  budget  year, 
grantees  must  have  concrete  plans  to 
ensure  institutionalization  of  the 
program  after  termination  of  grant 
support. 
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7.  Budget  Justification  and  Adequacy  of 
Facilities  (NOT  SCORED) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  The 
adequacy  of  existing  and  proposed 
facilities  to  support  program  activities 
also  will  be  evaluated. 

Other  Requirements 

Data  collection  initiated  under  this 
grant  program  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
number  0920-0282,  "Childhood  Lead 
Poisoning  Program  Quarterly  Reports,” 
expiration  date  September  1992. 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  by  DHHS  regulations  in 
45  CFR  part  100,  are  applicable  to  this 
program.  Executive  Order  12372  sets  up 
a  system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  the  SPOC  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit  The  due 
date  for  state  process  recommendations 
is  60  days  after  the  application  deadline 
date  for  new  and  competing 
continuation  awards.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  state 
process  recommendations  it  receives 
after  that  date. 

Catolog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 

Application  Submission  and  Deadline 

Applicants  should  follow  the  guidance 
provided  in  PHS  form  5161-1  (REVISED 
3/89)  in  preparing  grant  applications. 
The  original  and  two  copies  must  be 
submitted  on  or  before  April  3, 1992  to 
Henry  S.  Cassell.  HI,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30305. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should  include 
the  title  of  grant  program,  project  title. 


organization,  name  and  address,  project 
director  and  telephone  number. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  I.A.  or  I.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures 
and  an  application  package  may  be 
obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  foanch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Mailstop  E-14,  Atlanta, 
Georgia  30305,  (404)  842-6796  or  FTS 
238-6796. 

Please  refer  to  Annoimcement 
Number  204  when  requesting 
information  and  submitting  an 
application. 

Technical  assistance  may  be  obtained 
from  David  L  Forney,  Chief,  Program 
Services  Section,  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE.,  Mailstop  F-28, 
Atlanta.  Georgia  30333,  (404)  488-4880  or 
FTS  236-4880. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  WOQ  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 

Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  February  24. 1992. 

Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[FR  Doc.  92-4711  FHed  2-28-92:  8:45  am] 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  Housing 

IDocket  No.  N-92-3400] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Housing.  HUD 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-6050.  This  is  not  a  toll-^e  number. 
Copies  of  the  documents  submitted  to 
ONffi  may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days. 

This  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
Office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new,  an  extension,  or 
reinstatement;  and  (9)  the  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwodc 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
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the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  February  24, 1992. 

Arthur  Hill, 

Assistant  Secretary  for  Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Collecting  Information 
under  Service  Coordinators  in  Section 
202  and  202/8  Housing. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
reporting  requirements  will  enable  HUD 
to  evaluate  and  review  on  an  on-going 
basis  the  section  202  and  202/8  projects 
approved  to  hire  Service  Coordinators. 
This  information  will  assist  the 
department  in  its  monitoring 
responsibilities  to  assure  adherence  and 
compliance  to  statutory  and  regulatory 
requirement  of  the  program. 

Form  Number  None. 


Respondents:  Individuals  or 
households  and  non-profit  institutions. 

Frequency  of  Submission:  Monthly,  on 
occasion,  annually  and  recordkeeping. 


Number  at  Frequency  of  „  Hours  per  ^  Burden 

respondents  ^  response  ^  response  hours 


Reporting  burden: 

Applicstion  to  HUD .  800  1-800  2  1,600 

Annual  reports .  450  1=450  1  450 


Recordkeeping  Requirements: 


Number  of 
recordkeepers  ^ 

Annual  hours 
recordkeeper  ^ 

Total 

recordkeep¬ 
ing  hours 

aient/AppM  files . 

Total  estimated  burden . 

.  450 

5.86 

2,637 

4,687 

Status:  Revision. 

Contact:  Jerold  Nachison,  HUD  (202) 
708-3291,  Jennifer  Main,  OMB  (202)  395- 
6988. 

Dated:  February  24, 1992. 

Supporting  Statement  for.  Service 
Coordinators  in  Sections  202  and  202/8 
Housing  Title  VIII — Section  808  National 
Affordable  Housing  Act 

1.  Justification 

Background 

(a)  Program  description.  Title  VIII — 
Section  808  of  the  National  Affordable 
Housing  Act  (Pub.  L.  101 — 625)  (NAHA), 
authorized  HUD  to  allow  service 
coordinators  as  an  eligible  expense  in 
section  202  and  202/8  projects  in  which 
a  majority  of  the  resident  are  frail.  Any 
project  for  the  elderly  and  disabled 
which  had  a  majority  of  frail  residents 
could  apply  to  their  HUD  field  office  and 
receive  permission  to  either  utilize 
residual  receipts  or  use  funds  under  the 
existing  Section  8  contract  to  fund  the 
hiring  of  a  service  coordinator. 

The  Department  of  Veterans  Affairs, 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  of  1992,  (Pub.  L.  102-139)  removed 
the  majority  of  frail  residents  restriction 
from  the  NAHA  and  appropriated 
$16,250,000  for  the  funding  of  service 
coordinators  in  Section  202  and  202/8 
projects. 


A  Service  Coordinator  is  a  social 
services  staff  position  which  is  hired  by 
the  project  administrator/management 
company  and  is  responsible  for  assuring 
that  the  residents  of  the  project  are 
linked  to  the  supportive  services  they 
need  to  continue  independent  living  in 
that  project.  Sections  202  and  202/8 
projects  can  immediately  move  to 
request  approval  to  bring  such  staff  on 
board.  This  policy  recognizes  the  aging- 
in-place  phenomenon  that  is  taking 
place  among  the  residents  of  HUD 
housing.  The  initial  populations  have 
become  significantly  older,  and  recent 
data  shows  that  between  1985-88,  83 
percent  of  new  admissions  to  section 
202  and  202/8  projects  were  over  66  and 
70  percent  were  over  70  years  of  age. 

We  have  also  learned  that  project 
managers  in  projects  for  the  elderly, 
generally,  do  not  have  the  training  and 
skills  necessary  to  deal  both  with  an 
increasingly  frail  population  and  the 
non-elderly  disabled  who  need  support 
services.  Also,  housing  managers, 
generally,  do  not  have  the  time  available 
to  function  as  “social  services”  staff  on 
a  regular  ongoing  basis.  The  Service 
Coordinator  is  the  person  who  works 
with  the  tenants  in  need  of  support, 
refers  them  for  assessment,  links  them 
with  service  providers  in  the  community 
and  monitors  the  provision  of  services. 
He/she  is  the  missing  and  necessary 
link  to  improving  the  quality  of  life  for 
the  frail  and  the  non-elderly  residents  of 


housing  for  the  elderly,  and  is  part  of 
and  a  key  support  to  the  management 
team  of  a  project.  He/she  works  closely 
with  management  to  ensure  that  the 
tenant  (and  the  family)  are  assisted  in 
getting  the  service  necessary  to  continue 
residence  in  the  project,  or,  if  necessary, 
to  assist  with  the  decision  to  move  to  a 
higher  level  of  care.  The  Service 
Coordinator  does  not  provide  support 
services  directly  or  do  other 
administrative  duties  normally 
associated  with  project  management. 

Authority 

•  Section  808  of  the  Cranston- 
Gonzales  National  Affordable  Housing 
Act  (42  U.S.C.  8011)  allows  service 
coordinators  as  an  eligible  project 
expense  in  section  202  and  202/8 
projects. 

•  The  Departments  of  Veterans 
Affairs,  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  of  1992,  Pub.  L  102- 
139,  enacted  on  October  28, 1991, 
provides  $16,250,000  in  Section  8  fimds 
for  Service  Coordinators  for  section  202 
and  202/8  projects,  as  a  separate  item  in 
the  HUD  budget. 

•  The  Departments  of  Veterans 
Affairs,  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  of  1992,  Pub,  L.  102- 
139,  enacted  on  October  28, 1991, 
removed  the  majority  of  frail  residents 
restriction  from  the  NAHA. 
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•  HUD  Notice  H-91-42,  issued  May  - 
21, 1991  described  the  process  under 
which  a  section  202  and  202/8  project 
could  apply  and  receive  permission  to 
hire  a  service  coordinator.  HUD  issued 
Program  Notice,  H-92-6,  “Service 
Coordinators  in  Section  202/8  Housing” 
on  January  22, 1991,  canceling  HUD 
Notice  H-91-42  because  of  the  statutory 
changes  to  the  program. 

•  HUD  currently  has  in  Departmental 
clearance  a  Program  Notice  providing 
general  HUD  policy  and  background 
information  regarding  Service 
Coordinators.  This  Notice  also  transmits 
the  FY  1992  allocation  of  funds  to  HUD 
Regional  Offices,  and  the  requirements 
for  field  office  and  regional  review  and 
processing  of  submitted  applications  by 
projects. 

2.  Need  for  Information 

The  following  collection  of 
information  is  basic  to  the  operation  of 
the  Service  Coordinator’s  activities,  to 
meet  the  statutory  requirements,  and  for 
the  essentials  of  program  and 
management  controls  to  prevent  fraud, 
waste  and  mismanagement.  The 
controls  must  be  maintained  as  long  as 
Service  Coordinators  are  funded  under 
this  section,  or  until  such  time  as 
Congress  otherwise  disposes  of  this  job. 

The  following  requirements  are 
instituted  specifically  for  the  hiring  of 
Service  Coordinators  in  sections  202  and 
202/8  projects. 

(a)  Owner's  application  to  HUD,  Each 
applicant  must  submit  an  application  for 
the  hiring  of  a  Service  Coordinator  in 
section  202  and  202/8  projects  for  the 
elderly  and  disabled  under  which 
eligible  projects  will  be  selected  in  HUD 
Headquarters  by  lottery.  Additionally, 
projects  may  apply  to  utilize  excess 
residual  receipts  which  they  are  holding, 
without  participating  in  the  national 
lottery.  Applications  for  Service 
Coordinators  shall  contain  a  brief 
description  of  the  need,  the  annual 
salary,  fringe  benefits  and  other  costs 
proposed,  functional  position 
description,  certifications  and  other 
information  in  accordance  with  HUD's 
requirements. 

(b)  Annual  report.  The  annual  project 
report  is  a  brief  narrative  providing  data 


and  covering  activities  completed  by  the 
Service  Coordinator  for  that  year.  This 
information  will  be  used  by  Ae  Loan 
Servicer  to  ^'alidate  the  function  and  to 
identify  problems  which  need  attention 
from  the  field  office,  primarily  in 
coordination  with  other  agencies.  From 
time  to  time  HUD  Headquarters  may 
request  HUD  field  offices  to  prepare 
summations  from  this  data  for  policy 
purposes  or  use  in  a  possible  study  of 
the  service  coordination  fimction  in 
operation.  The  report  will  provide 
participant  information,  and  other 
requested  data  in  the  annual  report  to 
HUD. 

(c)  Project  recordkeeping — client  files. 
Applications  approved  to  provide  a 
Service  Coordinator  as  part  of  its 
operating  budget  must  agree  to  keep 
nies  on  the  clients  serviced  by  the 
Service  Coordinator. 

These  files  must  be  kept  in  a  secured 
location  and  accessible  only  to  the 
Service  Coordinator  and  project 
management  to  the  extent  necessary. 

The  project  must  maintain 
confidentiality  of  information  related  to 
any  individual,  per  the  Privacy  Act  of 
1974.  Generally,  the  files  contain  an 
intake  form,  information  on  referrals  to 
community  agencies,  case  management, 
monitoring  and  follow-up  plans,  adult 
abuse  of  any  type,  notes  of  meetings 
with  client/ family  members  and 
disposition/ termination  of  case. 

3.  Use  of  Improved  Information 
Technology 

None — As  HUD  gains  experience  with 
this  program,  and  we  determine  which 
information  needs  can  be  standardized, 
we  may  go  to  automated  reporting,  or 
delete  the  annual  report  requirement. 

4.  Duplication 

No  other  forms  or  reports  will  be  used 
for  the  purposes  specified  above. 

5.  Availability  of  Similar  Information 

Similar  information  is  not  available 
from  any  other  source. 

ft  Small  Organizations 

Projects  wanting  to  receive  approval 
for  a  Service  Coordinator  will  submit 
the  application  to  gain  the  approval.  As 


a  part  of  the  application,  the  project 
certifies  willingness  to  keep  project  files 
and  submit  the  annual  report 

7,  Consequence  of  Less  Frequent  Data 
Collection 

Having  the  projects  mail  in  a  brief 
report  annually  is  the  smallest 
requirement  we  could  impose  for 
monitoring  necessary  to  start-up  a  new 
effort, 

&  Special  Circumstances  Related  to  5 
CFR  1320.6 

There  are  no  special  circumstances 
required  by  this  collection. 

9.  No  Outside  Consultation  is  Required 

10.  Assurance  of  Confidentiality 

Each  project  is  required  to  maintain 
the  files  in  a  secured  location  and 
maintain  confidentiality  of  information 
related  to  any  individual,  per  the 
Privacy  Act  of  1974. 

11.  Sensitive  Questions 

The  information  contained  in  the 
application  to  HUD  for  approval  of  a 
Service  Coordinator  and  the  annual 
report  from  the  project  to  the  field  office 
are  non-sensitive. 

12.  Estimate  of  the  Cost  to  the  Federal 
Government 

The  bulk  of  the  woric  consists  of 
reviewing  and  approving  the  initial 
request  by  field  office  staff. 
Headquarters  will  conduct  the  national 
lottery  with  a  pool  of  eligible  applicants. 
The  review  of  individual  clients  is 
completed  by  the  Service  Coordinator, 
and  files  are  not  normally  reviewed  by 
HUD  staffi  Field  Office  staff  may.  on 
occasion,  sample  these  files  on  site 
reviews.  The  annual  report  from  the 
projects  will  be  reviewed  by  field  office 
staff  and  may  be  utilized  in  an  on-site 
review.  Also,  if  problems  are  cited,  the 
field  office  may  become  involved  in 
problem  resolution. 

Total  Estimated  Federal  Review  Time 
by  Hours 


Reports 

FO  profess. 

FO  dericai 

Elderly  (HQ)  hsg. 
profess 

Elderly  clerical 

Application  ‘  to  HUO  *...„ . 

800 

1,600 

200 

178 

0 

Climt  appNcaten  »  Flos  . .  . 

22,500 

394 

0 

0 

0 

Annual  *  Report  * . . . . . . . . - . 

450 

58.50 

0 

0 

0 

Total - - - - - - 

23,750 

2,052.50 

200 

178 

0 

'  We  expect  to  review  approximately  800  applications  in  FY  1992. 

■  Ttiere  win  not  be  any  HUO  Held  reviews  of  Service  t:kx)rdinators,  herrce  no  file  reviews,  prior  to  FY  1993. 

•  Annual  reports  will  not  be  submitted  by  projects  before  FY  1993.  ‘  ^ 

•  We  expect  there  w*  be  lots  of  telephone  corrtact  between  the  field  offices  and  Headquarters  regarcfing  approval  of  Service  Coorcfinators  during  FY  1992. 
•SeeNote2. 

•  See  Note  3. 
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Total  professional  time 
2,052.50+178=  2,230.50  @  $33/ 
hour  X  2,230.50 = $73,606.50. 

Total  clerical  time  @  $15/hr  200  = 
$3,000. 


Estimate  of  Costs  to  Respondents 

Cost  to  respondents  is  estimated  at 
$20/hr  and  includes  overhead. 

800  applications  @  2  hours  preparation 
each = 800  X  2 = 1,600  X  $20. = $32,000 


450  annual  reports  @  1  hour 
each = 450  X  $20. = $9,000 
22,500  files  established  @  .17  hrs 
each = 3,825  X  $20 = $76,500 

13.  Tabulation  of  Reporting  Burden 


No.  of 

No.  of 

Total  annual 

Hours  per 

Total 

Information  collected 

respondents  x 

responses  per 

=  responses  x 

respoiise  = 

hours 

17.1 

17.2 

17.3 

17.4 

17.5 

Owr>er  Application  to  HUD . 

.  800 

1 

800 

2 

1,600 

Annual  Reports . 

.  450 

1 

450 

1 

450 

Recordkeeping  Requirements 


Number  of 
recordkeep¬ 
ers 

Armual 
hours  per 
recordkeep- 
er 

Total 

rcd’kpng 

hours 

Client/ 

Appli 

files .  450 

5.86 

2,637 

Total 

Es¬ 

timated 

Burden.. 

4,687 

14.  Adjustments  have  been  made  in 
the  total  burden  for  the  Service 
Coordinators  in  section  202  and  202/8 
Housing.  The  total  number  of 
respondents  increased  horn  600  to  600. 
However,  due  to  the  decrease  in  the 
number  of  recordkeepers  the  burden 
hours  are  decreased  from  5,200  to  4,687, 
with  a  program  adjustment  of  513. 

15.  N/A 

Note  to  Reader  he  following  excerpt  horn 
HUD's  DRAFT  funding  notice  sets  out  the 
application  requirements  to  which  this 
collection  of  information  pertains.  This  is  not 
the  funding  notice.  The  funding  notice  will  be 
published  in  its  entirety,  separately,  at  the 
time  that  the  Department  is  prepared  to  begin 
the  competition  for  the  Service  Coordinator 
Program. 

The  purpose  of  this  excerpt  is  to  provide 
readers  with  a  listing  of  the  several 
information  collections  involved  in  the 
application  process  for  this  upcoming  funding 
notice,  to  assist  them  in  commenting  on  these 
information  collections. 

B.  Application  Requirements 

All  applications  must  contain  at  least 
the  following  information;  necessary 
forms  are  available  from  the  HUD  field 
ofHce: 

1.  A  transmittal  letter  signed  by  the 
chairperson  of  the  Board  of  Directors  of 
the  borrower/owner.  The  letter  must 
include  a  statement  that  the  request  is  to 
use:  (1)  Excess  residual  receipts;  and/or 
(2]  section  8  funds  available  under  the 
Act  (the  project  may  propose  combining 
them  if  the  amount  of  excess  residual 


receipts  available  is  insufHcient  to  cover 
the  proposed  of  the  service  coordinator 
over  its  up-to-five-year  term.  The  letter 
must  state  the  specific  amount  requested 
and  stating  how  much  is  from  residual 
receipts  and  how  much  is  from  funds 
imder  the  Act  for  each  year  of  the 
funding  request.  The  letter  must  also 
state  the  time  period  of  the  term  of  the 
HAP  contract  amendment  and/or 
residual  receipts  approval  requested. 

The  term  shall  be  five  years  or  the 
remaining  length  of  the  existing  Section 
8  contract,  whichever  is  less;  renewal,  if 
appropriate,  may  be  requested  at  the 
completion  of  the  term  of  the  HAP 
contract  amendment  or  residual  receipts 
approval. 

2.  An  SF-424,  Request  for  Federal 
Assistance  (this  is  ONLY  submitted  by 
applicants  which  are  requesting  funds 
available  under  the  Act). 

3.  A  brief  explanation  of  the  need.  At 
a  minimum,  the  request  must: 

a.  State  the  estimated  number  of 

residents  of  the  project(s)  who  are  frail, 
near-fi'ail,  or  “at-risk”,  as  defined  in 
Paragraph  VII  of  Notice  H-92- _ ;  and, 

b.  Provide  anecdotal  or  other  evidence 
for  the  stated  need. 

4.  The  annual  salary  proposed  for  the 
service  coordinator,  plus  fringe  benefits 
and  administrative  costs  (which  may 
include  additional  office  equipment, 
supplies,  car  allowance,  copying,  etc.) 
for  the  first  year,  the  amounts  needed 
for  years  two-five  AND  the  total  amount 
requested  for  the  five  year  term.  The 
estimates  for  years  two-through-five  (or 
less,  if  the  remaining  term  of  the  section 
8  contract  is  less],  may  be  based  on  an 
annual  inflation  factor  of  up  to  five 
percent.  Any  one-time  first-year  start-up 
costs  should  be  subtracted  fiom  year 
one  before  calculating  the  year  two- 
through-five  estimate.) 

Evidence  must  be  submitted  to 
document  comparability  of  the  salary 
with  other  similar  positons  in  the  local 
jurisdiction. 


5.  Functional  position  description(s) 
for  the  service  coordinator  (and  aides,  if 
utilized).  These  must  cover  the  duties 
stated  in  Paragraph  VI  of  Notice  H-92- 

_ ,  and  also  state  the  relationship 

between  the  service  coordinator  (and 
aides,  if  any],  and  the  project  manager/ 
administrator  and  other  members  of  the 
management  team. 

6.  For  projects  proposing  to  share  a 
service  coordinator  (which  may  include 
one  or  more  aides),  the  proposal  must 
provide  an  explanation  of  how  the 
arrangement  would  work,  where 
ultimate  responsibility  lies  for  the  hiring 
(and  firing)  of  the  coordinator  and  aides, 
and  a  copy  of  the  proposed  agreement 
between/among  the  borrowers/owners 
to  cover  space  sharing,  location  and 
security  of  records,  payment  of 
salary(ies)  and  expenses,  and  the 
allocation  of  days  and  hours  between/ 
among  the  housing  projects. 

7.  Certifications  for: 

a.  25  percent  or  more  of  the  residents 
of  the  project(s)  are  frail; 

b.  Sufficient  office  space 

(1)  Existing  offices 

There  is  sufiicient  office  space 
available  for  the  coordinator,  and  aides, 
if  appropriate),  including  space  for 
confidential  meetings  and  a  location  to 
secure  files;  OR 

(2) Community  Space 

In  cases  where  management  proposes 
to  utilize  current  community  or  non¬ 
commercial  space  for  the  service 
coordinator,  the  request  must  clearly 
state  that  it  meets  the  stipulations  of 
item  7.b.l,  above,  and  indicate  that  the 
normal  activities  of  the  residents  of  the 
project  will  not  be  adversely  affected  by 
the  use  of  the  space. 

c.  The  borrower/ owner  agrees  to 
collect  routinely  and  make  available  to 
HUD  the  information  requested  under 
paragraphs  XIII.A  and  B  of  Notice  HUD- 

92- _ _  The  material  in  paragraph 

XIII.B  must  be  submitted  annually  by 
mail  to  the  field  office,  as  a  condition  for 
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continued  approval  of  a  service 
coordinator  position. 

d.  Drug-free  Workplace,  in  accordance 
with  the  Drug-free  Workplace  Act  of 
1988  and  HUD's  implementing 
regulations  at  24  part  24,  subpart  F. 

e.  Lobbying  Certification  Form  (to  be 
submitted  if  application  is  for  $100,000 
or  more). 

f.  Prohibition  Against  Lobbying,  Form 
SF-LLL,  if  appropriate,  for  applicants 
requesting  ^00,000  or  more,  pursuant  to 
section  319  of  Public  Law  101-121,  which 
prohibits  recipients  of  Federal  contracts, 
grants  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  government.  (The  law  provides 
substantial  penalties  for  failure  to  file 
the  required  certification  or  disclosure.) 

g.  Willingness  to  comply  with  Title  VI 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  the  implementing  regulations 
at  24  CFR  Part  1;  the  Fair  Housing  Act 
(42  U.S.C.  3600-3619)  and  the 
implementing  regulations  at  24  CFR 
parts  100, 109,  and  110;  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C, 

794)  and  the  implementing  regulations  at 
24  CFR  part  8;  the  Age  Discrimination 
Act  of  1975  (42  U.S.C.  101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  section  3  of  the  Housing  and  Urban 
development  Act  of  1968  (12  U.S.C. 

1701u)  and  the  implementing  regulations 
at  24  CFR  part  135;  Executive  Order 
11246  (as  amended)  and  the 
implementing  regulations  at  41  CFR 
Chapter  60;  Ae  regulations 
implementing  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  at  24 
CFR  part  107;  and  affirmative  fair 
housing  marketing  requirements  of  24 
CFR  part  108,  subpart  M. 

C.  Submission  of  Applications 

1.  Submission  to  the  Appropriate  HUD 
Field  Office 

All  applicants  shall  submit  an  original 
and  one  copy  (a  FAX  copy  of  the 
application  is  NOT  acceptable)  of  the 
application  to  the  Field  Office  which 
services  the  project  by  the  close  of 
business  on  or  before  [insert  date — 45 
days  subsequent  to  the  date  of  NOFA 
publication). 

Applications  received  in  the  HUD 
field  office  after  the  date  and  time  stated 
herein  will  not  be  accepted,  and  will  be 
returned  to  the  sender. 

Each  application  package  must  be 
identified  on  the  envelope  or  wrapper  as 
follows:  Director  of  Housing 
Management,  Application  for  Service 
Coordinator,  Due  [insert  date  60  days 
from  date  of  publication  of  this  NOFA). 

Determination  whether  an  application 
is  received  on  time  is  solely  the 


responsibility  of  the  HUD  field  office  of 
the  jurisdiction  in  which  lies  the 
project(s)  covered  by  the  application. 

[FR  Doc.  92-1680  Filed  2-28-92;  8:45  am] 
BIUJNQ  CODE  421fr-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[MT-020-02-4212-02] 

Montana;  Closure  and  Limited  Opening 
of  Land 

agency:  Bureau  of  Land  Management. 
Miles  City  District  Office,  Interior. 
ACTION:  Temporary  closure:  notice  of 
limited  opening  of  public  land  in 
Yellowstone  County. 

summary:  Use  of  recently  acquired  land 
west  of  the  town  of  Pompeys  Pillar, 
Yellowstone  County,  is  closed  to  the 
public  until  May  15, 1992.  Access  to 
these  lands,  commonly  known  as  the 
Pompeys  Pillar  National  Landmark  and 
comprising  367  acres  more  or  less,  is 
limited  to  authorized  personnel,  or  other 
persons  specifically  authorized  by  the 
Miles  City  District  Manager  or  the 
Billings  Area  Manager  of  the  Bureau  of 
Land  Management.  This  closure  is 
necessary  to  protect  persons  from  or  to 
remove  safety  hazards  currently  existing 
on  the  site  and  to  prevent  undue 
degradation  and  damage  to  the  site  prior 
to  its  opening  to  public  visitation.  The 
land  is  not  open  to  the  public  land  laws, 
mineral  leasing  laws  or  mining  laws. 

The  site  is  open  to  authorized  persoimel 
for  the  following  reasons:  Historical  and 
cultural  inventory  and  preservation, 
general  environmental  studies, 
agricultural  use,  livestock  grazing  and 
maintenance.  Maintenance  includes  but 
is  not  limited  to  the  following:  Roads, 
trails,  buildings,  signs,  fences,  tree 
felling  and  weed  control.  Designated 
roads  and  trails  will  be  opened  for 
activities  necessary  to  prepare  the  land 
for  public  visitation  and  use. 

After  May  15, 1992,  designated  areas 
will  be  open  to  public  visitation  and 
dispersed  recreation  under  the  authority 
of  ^e  Federal  Land  Policy  and 
Management  Act  of  1976. 

DATES:  The  closure  goes  into  effect 
March  2, 1992  and  shall  remain  in  effect 
until  May  15, 1992,  or  until  revoked  or 
modified  by  the  authorized  officer.  The 
land  is  open  to  specified  agricultural  use 
and  livestock  grazing  March  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  G.  Mcllvain,  Area  Manager, 

Billings  Resource  Area,  610  E.  Main, 
Billings,  Montana  59105,  (406)  657-6262. 


SUPPLEMENTARY  INFORMATION: 

Authority  for  the  closure  is  title  43,  Code 
of  Federal  Regulations,  §  8364.11  (43 
CFR  6364.1).  Any  person  who  fails  to 
comply  with  the  closing  order  is  subject 
to  arrest  and  fine  of  up  to  $1,000  or 
imprisonment  not  to  exceed  12  months 
or  both.  The  closure  applies  to  all 
members  of  the  public  except  persons 
authorized  by  the  Bureau  of  Land 
Management.  The  closure  and  opening 
affects  the  following  described  public 
land: 

Prindpal  Meridian,  Montana 
T.  3  N..  R.  30  E.. 

Sec.  21:  Lots  2,  3,  4  and  16.  WViSWVi, 
SEV^SWV*-, 

Sec.  22:  Lots  9. 13  and  25: 

Sec.  28:  That  part  of  the  NW'/4NWV4  lying 
north  of  the  north  boundary  line  of  the 
US  Highway  10  right-of-way  and  that 
part  of  the  NEViNWV^i  more  particularly 
described  in  a  metes  and  bounds 
description  on  file  in  the  above  named 
office:  and  Tracts  1  and  2  of  COS  1166: 
according  to  the  official  plat  on  file  and 
of  record  in  the  office  of  Clerk  and 
Recorder  of  said  county,  imder  Document 
No.  863682. 

Excepting  Therefrom  all  that  part 
lying  within  the  ordinary  high  water  line 
of  the  Yellowstone  River. 

Arnold  E.  Dougan, 

Acting  Associate  District  Manager. 

[FR  Doc.  92-4741  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  4310-0N 


Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board  Gulf  of  Mexico  Regional 
Technical  Working  Group;  Meeting 

agency:  Minerals  Management  Service. 
ACTION:  Notice  of  Gulf  of  Mexico 
Regional  Technical  Working  Group 
(RTWG)  Meeting. _ 

summary:  Notice  of  this  meeting  is 
issued  in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463).  The  Gulf  of  Mexico  RTWG 
meeting  will  be  held  March  24-25, 1992, 
at  the  Minerals  Management  Service 
(MMS)  Gulf  of  Mexico  OCS  Regional 
Office,  1201  Elmwood  Park  Boulevard, 
Jefferson,  Louisiana. 

The  business  portion  of  the  meeting 
will  be  held  in  conjunction  with  the 
Environmental  Studies  meeting.  Agenda 
items  are  as  follows: 

•  Roundtable  Discussion. 

•  Assessment  of  Federal  Sand 
Resources  for  Coastal  Restoration  and 
Replenishment. 

•  Pipelines  Near  the  Flower  Garden 
Banks. 


7400 


Fedoral  Regbter  /  Vol.  57.  No.  41  /  Monday.  March  2.  1992  /  Notices 


•  Flower  Garden  Banks  National 
Marine  Sanctury. 

The  afternoon  of  March  24  and 
morning  of  March  25. 1992,  will  be 
devoted  to  the  Environmental  Studies 
meeting. 

FOR  FURTHER  INFORMATIOIl:  lllis 
meeting  is  open  to  the  public. 

Individuals  wishing  to  make  oral 
presentations  to  the  committee 
concerning  agenda  items  should  contact 
Ms.  Ann  Hai^s  of  the  Gulf  of  Mexico 
OCS  Regional  Office  at  (504)  736-2589 
by  March  11, 1992.  Written  statements 
should  be  submitted  by  the  same  date  to 
the  Gulf  of  Mexico  OCS  Re^on, 

Minerals  Management  Service.  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123. 

SUPPUEMENTARV  HiFORIMATION:  The  Gulf 
of  Mexico  RTWG  is  one  of  six  such 
Committees  that  advises  the  Director  of 
the  Minerals  Management  Service  on 
technical  matters  of  regional  concern 
regarding  offshore  prelease  and 
postlease  sale  activities.  The  RTWG 
membership  consists  of  respresentatives 
from  Federal  Agencies,  the  coastal 
States  of  Alabama,  Florida,  Louisiana, 
Mississippi,  and  Texas,  the  petroleum 
industry,  the  environmental  community, 
and  other  private  interests. 

Dated:  February  7,1902. 

|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  92-4742  Filed  2-26-92;  8:45  am] 
BILLING  CODE  4310-im-M 


Alaska  Outer  Continental  Shelf;  Public 
Scoping  Meetings  Regarding  the 
Environmental  Impact  Statement  for 
Proposed  Oil  and  Gas  Lease  Sale  149, 
Cook  Inlet 

The  February  7, 1992  (57  FR  4800) 
Federal  Register  contained  Call  for 
Information  and  Nominations  and 
Notice  of  Intent  (NOI)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  proposed  Oil  and  Gas  Lease  Sale 
149,  Qmk  Inlet. 

The  NOI  for  the  proposed  sale 
announced  the  scoping  process  that  will 
be  followed  for  the  preparation  of  each 
EIS.  The  scoping  process  will  involve 
Federal.  State,  and  local  governments 
and  other  interested  parties  aiding 
Minerals  Management  Service  in 
determining  the  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS. 
This  will  be  done  through  scoping 
meetings. 

The  area  included  in  this  sale  is 
described  in  the  Federal  Register  notice 


mentioned  above.  It  is  hoped  that  the 
information  received  at  the  scoping 
meetings  will  aid  in  identifying  specific 
proposals  and  alternatives. 

Scoping  meetings  will  be  held  as 
follows: 

March  16, 1992,  Borough  Assembly 
Chambers,  7  to  9  p.m.,  Kodiak,  Alaska 
March  17, 1992,  Community  Hall,  1  to  3 
p.m..  Port  Lions,  Alaska 
March  17, 1992,  City  Council  Chamber,  7 
to  9  p.m.,  Larsen  Bay,  Alaska 
March  19, 1992,  Community  Hall,  4  to  6 
p.m.,  Chignik,  Alaska 
March  23, 1992,  City  Council  Chambers, 

5  to  7  p.m.,  Homer.  Alaska 
March  24. 1992,  Community  Hall,  1  to  3 
p.m.,  English  Bay.  Alaska 
March  24, 1992,  City's  Multi-Purpose 
Room,  7  to  9  p.m.,  Seldovia,  Alaska 
March  25, 1992,  Council  Chambers,  1  to 
3  p.m..  Port  Graham,  Alaska 
March  26, 1992,  Bwough  Assembly 
Chamber,  6  to  8  p.m.,  Soldotna, 

Alaska 

March  27, 1992, 6th  Floor  Conference 
Room,  949  East  36th  Avenue.  1  to  3 
p.m..  Anchorage,  Alaska 
Additional  information  concerning 
these  meetings  can  be  obtained  from: 
Mr.  Paul  Dubsky,  Minerals  Management 
Service,  Leasing  and  Environment 
Office,  949  E.  36th  Avenue,  Anchorage, 
Alaska  99508-4302,  Telephone:  (907) 
271-6655. 

Alan  D.  Powers, 

Regional  Director. 

[FR  Doc  92-4709  Piled  2-28-92;  8-45  am] 
BILLINQ  OOOC  4S1S-MR-4I 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  Pursuant 
to  the  Comprehensive  Envirgonmental 
Response,  Compensation,  and 
Liability,  Act;  BASF  Corp.,  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  14, 1992,  a 
proposed  Consent  Decree  in  United 
States  V.  BASF  Corp.,  et  aL,  Civil  Action 
No.  92-CV-40071-FL,  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
proposed  Consent  Decree  concerns  the 
hazardous  waste  site  known  as  the 
Rasmussen  Dump  Site,  located  on  Spicer 
Road,  Green  Oak  Township,  Livingston 
Coimty,  Michigan.  The  Consent  Decree 
sets  forth  a  settlement  between  the 
United  States  and  ten  Settling 
Defendants,  under  which  the  Settling 
Defendants  will  perform  the  remedial 
design  and  remedial  action  at  the  site, 
reimburse  the  United  States  for  its 


unreimbursed  past  costs,  and  pay 
federal  oversight  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviroiunent  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  BASF 
Carp.,  et  al..  D.J.  Ref.  90-11-3-281A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan.  204  Federal  Building,  600 
Church  Street,  FlinL  Michigan  48502;  at 
the  Region  V  Office  of  the 
Environmental  Portection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  and  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building.  NW^ 
Washington.  DC  20004  (202-347-2072). 

Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004.  In 
requesting  a  copy,  please  include  a 
check  in  the  amount  of  $51.75  (25  cents 
per  page  for  reproduction  costs)  payable 
to  the  Consent  Decree  Library. 

Bany  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-4668  Filed  2-28-92;  8:45  am] 
BILLING  CODE  4418«1-ll 


Lodging  of  Consent  Dscrse;  Gateway 
Petroleum  Co. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  21, 1992,  a 
proposed  Consent  Decree  in  United 
States  V.  Gateway  Petroleum  Co.  Inc., 
Civil  No.  88-3548,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Illinois.  The 
proposed  consent  Decree  settles  the 
United  States'  claims  that  the  defendant 
had  violated  provisions  of  the  Resource 
Conservation  and  Recovery  Act. 

Under  the  terms  of  the  Consent 
Decree,  settling  defendant  will  pay 
$20,000  in  civil  penalties,  implement  a 
sampling  program  and  implement  a 
phased  dosure  of  the  Gateway 
Petroleum  Co.  facility. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fit)m  the 
date  of  this  publication  comments 
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relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resoiurces 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Gateway  Petroleum 
Co.  Inc.,  D.OJ.  Ref.  90-7-1-472. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  IL 
60604.  Copies  of  the  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20044,  (202  347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue  Building,  NW., 
Box  1097,  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $9.50  (25  cents  per  page 
reproduction  cost]  made  payable  to 
Consent  Decree  Library. 

John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
En  vironmental  and  Natural  Resources 
Division. 

[FR  Doc.  92-4669  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  In  Clean 
Water  Act  Enforcement  Action;  Great 
Lakes  Carbon  Corp. 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Great  Lakes  Carbon  Corp., 

Civil  Action  No.  90-0780,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Texas  on 
February  13, 1992.  This  consent  Decree 
concerns  a  Complaint  filed  by  the 
United  States  against  Great  Lakes 
Carbon  Corporation  (Great  Lakes],  Port 
Arthur,  Texas,  pursuant  to  section  309  of 
the  Clean  Water  Act,  33  U.S.C.  1319,  for 
Great  Lakes’  violations  of  the  effluent 
limits  established  in  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES]  permit  and  its  violation  of  the 
Clean  Water  Act.  The  Complaint  seeks 
injunctive  relief  requiring  Great  Lakes  to 
comply  with  the  terms  and  conditions  of 
its  NPDES  permit  and  to  comply  with 
the  Clean  Water  Act. 

The  proposed  Consent  Decree 
requires  that  Great  Lakes  implement  a 
compliance  plan  designed  to  achieve 
and  maintain  compliance  with  its 
NPDES  permit  and  the  Clean  Water  Act. 
The  proposed  Consent  Decree  also 
requires  Great  Lakes  to  pay  a  civil 


penalty  of  $327,000  for  its  past  violations 
of  the  requirements  of  its  permit  and  of 
the  Clean  Water  Act,  and  to  pay 
stipulated  penalties  for  violations  of  the 
terms  of  the  proposed  Consent  Decree. 

The  Department  of  Justice  will  accept 
written  conunents  relating  to  this 
proposed  Consent  Decree  for  thirty  (30] 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 

Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Great  Lakes  Carbon 
Corp.,  90-5-1-1-3557. 

Copies  of  the  proposed  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Texas,  700  North  Street,  Beaumont, 
Texas  77701-1899,  and  at  the  Region  VI 
Office  of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Ave,  NW.,  Box  1097, 
Washington,  DC  20004,  (202)  347-7829.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  When 
requesting  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  $3.75  payable  to  the  "Consent 
Decree  Library.” 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  92-4672  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  441(MI1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  Hercules  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  on  February  6, 1992,  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  Hercules  Incorporated. 
Civil  Action  No.  292-027  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Georgia, 
Brunswick  Division.  This  is  an  action 
brought  pursuant  to  sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
(“CERCLA”),  42  U.S.C.  9606,  9607. 
Pursuant  to  the  proposed  decree,  the 
settling  defendants  will  Hnance  and 
perform  the  Interim  Remedial  Design 
and  Remedial  Action  (“RD/RA”)  at  the 


Hercules  009  LandHll  Site  ("Site"),  and 
reimburse  the  United  States  for  future 
oversight  costs  and  future  response 
activities.  The  interim  remedial  action  is 
part  of  an  overall  remedy;  subsequent 
actions  are  planned  to  fully  address 
conditions  at  the  Site. 

The  Site  was  an  industrial  landfill 
from  the  1920’s  to  1980.  It  encompasses 
16.5  acres  of  land  and  is  located  three 
miles  outside  of  the  City  of  Brunswick, 
Georgia.  The  only  potentially 
responsible  party,  Hercules 
Incorporated,  has  agreed  to  assume  the 
responsibility  for  the  Interim  RD/RA. 

The  objective  of  this  interim  remedial 
action  is  to  prevent  the  human 
consumption  of  contaminated 
groimdwater.  The  remedy  selected  is  the 
provision  of  an  alternate  supply  of 
drinking  water  to  the  affected  area 
residents.  Private  wells  immediately 
down-gradient  of  the  landfill  will  be 
replaced  by  the  municipal  water  system 
'The  action  will  begin  immediately.  The 
settlement  covers  100%  of  costs 
associated  with  the  implementation  of 
the  RD/RA,  including  operation  and 
maintenance  of  the  Site  and  EPA’s 
oversight  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20530.  Comments  should  refer  to  United 
States  V.  Hercules  Incorporated,  D.O.J. 
Ref.  90-11-3-811. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
Georgia,  125  Bull  Street,  room  237,  P.O. 
8999,  Savannah,  Georgia  31412,  and  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.  Building,  NW.,  Washington,  DC 
20004  (202-347-2072).  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  P.O.  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $12.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Barry  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  92-4666  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  4410-01-M 
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Lodging  of  CofiMiit  DtCTM  Pursuant 
to  ths  Comprshsnslvt  Environmsntal 
Rssponss,  Compsnsstion,  and  UabWty 
Act;  City  of  JadcaonvWa,  FL 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  6, 1992,  a 
proposed  Consent  Decree  in  United 
States  V.  Cky  of  Jacksonville,  Fla.,  et  ai. 
Civil  Action  No.  92-133-Civ-)-16,  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of  Flmida. 
The  Complaint,  brought  pursuant  to 
Sections  106  and  107  of  Ae 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA”),  42  U.S.C.  9606  and  9607, 
seeks  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health  or  welfare  or  the 
environment,  and  recovery  of  response 
costs  incurred  or  to  be  incurred  by  the 
United  States  in  connection  with  the 
Picketville  Road  Landflll  Superfund  Site, 
Jacksonville,  Florida  (the  "Site”).  Hie 
Site  is  situated  approximately  five  miles 
northwest  of  downtown  Jacksonville,  in 
Duval  County,  Florida,  and  occupies 
approximately  52.5  acres.  The  Site 
began  operation  in  the  eariy  1940’s  and 
was  used  until  the  1960*8  primarily  as  a 
borrow  pit  for  road  construction 
projects.  During  its  use  as  a  borrow  pit, 
nil  material,  particularly  sand,  was 
removed  from  the  Site  leaving  large  and 
deep  below-grade  excavations. 

In  the  early  1980*8,  EPA,  the  City  and 
the  Florida  Department  of 
Environmental  Regulation  conducted 
investigations  at  the  Site  which  detected 
numerous  organic  and  inorganic 
contaminants  in  the  ground  water,  the 
waters  and  sediments  of  Little  Sixmile 
Creek,  the  surface  soils  of  the  landfill 
area,  and  the  leachate  discharge  to  Little 
Sixmile  Creek.  As  a  result  of  these 
investigations  the  Site  was  placed  on 
the  National  Priorities  List  in  1982. 

Pursuant  to  the  proposed  Consent 
Decree,  the  settling  defendants  will 
implement  the  remedial  action  set  forth 
in  EPA*8  Record  of  Decision  (“ROD**), 
which  was  signed  on  September  28, 

1990.  The  remedy  selected  in  the  ROD 
includes:  Construction  of  a  proper  day 
landfill  cover  with  a  passive  gas 
collection  layer;  extension  of  the  City 
water  main  to  designated  areas 
downgradient  of  the  Site;  plugging  and 
abandonment  of  designated  potable 
water  supply  wells  downgradient  of  the 
Site;  continuous  ground  water 
mointoring;  restoration  of  Little  Sixmile 
Creek  to  remove  wastes  which  have 
washed,  migrated,  or  been  deposited 


into  the  creek;  and  performance  of  an 
ecological  study  of  Little  Sixmile  Creek 
to  determine  impact  of  the  Site  on  the 
creek.  In  the  event  that  the  ecological 
study  reveals  contamination  which  may 
impair  the  ecological  community, 
additional  reme^al  actions  for  the  creek 
may  be  necessary.  In  addition,  the 
proposed  Consent  Decree  requires  that 
the  settling  defendant  reimburse  the 
Hazardous  Substances  Superfund  in  the 
amoimt  of  $400,595.26  for  costs  incurred 
by  EPA  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044.  Comments  should  refer  to  United 
States  v.  City  of  Jacksonville,  Fla.,  et  al., 
D.O.J.  Ref.  90-11-3-275. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Middle  District  of 
Florida,  Jadcsonville,  Florida,  at  the 
Region  IV  Office  of  the  United  States 
Protection  Agency,  345  Cotirtland  Street, 
NE.,  Atlanta,  Georgia,  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania  Ave 
Building,  NW.,  Washington.  DC  20004 
(202-347-2072).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 

DC  20044.  In  requesting  a  copy  by  mail, 
please  enclose  a  check  in  the  amount  of 
$15.25  (25  cents  per  page  reproduction 
cost)  payable  to  Consent  Decree 
Library. 

John  C.  Craden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-4671  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  4410-01-M 


Lodging  off  Consont  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLAk  Wheeling  Disposal 
Service  Co.,  Inc.,  et  aL 

In  accordance  with  Section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA*’),  42  U.S.C.  9622,  and 
Departmental  policy,  28  CFR  50.7, 38  FR 
19029,  notice  is  hereby  given  that  on 
February  12, 1992,  a  proposed  Consent 
Decree  in  United  States  v.  Wheeling 
Disposal  Service  Co.,  Inc.,  et  al..  Civil 
Action  No.  92-0132-^-W-l,  was 


lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Missouri.  The  proposed  Consent  Decree 
resolves  the  liability  of  the  Settling 
Defendants  under  Secticms  106  and  107 
of  CERCLA  at  the  Wheeling  Disposal 
Service  Company  Landfill  Superfund 
Site  (“Site**)  located  near  Amazonia, 
Missouri.  Under  the  terms  of  the 
Consent  Decree,  the  Settling  Defendants 
have  agreed  to  conduct  a  remedial 
acticm  at  the  Site,  to  reimburse  EPA  for 
past  costs  of  $450,000,  and  to  reimburse 
the  United  States  for  all  oversight  and 
future  costs  incurred  at  the  Site. 

To  implement  the  remedial  action  at 
the  Site,  the  Settling  Defendants  are 
required  to:  (1)  Upgrade  the  existing  cap 
over  the  disposal  imits;  (2)  provide  long¬ 
term  monitoring  of  ground  and  surface 
water;  (3)  implement  site  maintenance 
activities;  (4)  place  deed  restrictions  to 
prevent  farming  on  certain  areas  on-site; 
(4)  install  secru*ity  measures  such  as 
warning  signs  and/or  fences;  and  (5) 
close  certain  on-site  wells.  These 
response  actions  are  intended  to 
minimize  the  possibility  of  fuhuo  human 
contact  with  hazardous  substances.  The 
proposed  Consent  Decree  also  provides 
contingencies  for  future  collection  and 
treatment  of  contaminated  surface 
water  and/or  ground  water  by  the 
Settling  Defendants. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 
date  of  publication  of  this  notice,  written 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  Environment  and  Natiural 
Resources  Division.  Department  of 
Justice,  P.O.  Box  7611,  ^n  Franklin 
Station,  Washington,  DC  20044,  and 
should  refer  to  United  States  v. 

Wheeling  Disposal  Service  Co.,  Inc.,  et 
al,  D.J.  Ref.  No.  9a-ll-2-459A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Missouri,  549  U.S.  Courthouse,  811 
Grand  Ave.,  Kansas  City.  Missouri 
64106,  the  Region  VII  Office  of  the 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66106,  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Ave.,  NW„  Box  1097, 
Washington,  DC  20004,  202-347-2072.  A 
copy  of  the  proposed  Consent  Decree 
can  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $25.50  (25  cents  per  page 
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reproduction  charge)  payable  to  the 
Consent  Decree  Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
[FR  Doa  92-4870  Filed  2-28-92;  8:45  am] 
BILUNQ  CODE  4410-10-11 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  WilHams  Pipe  Line 
Co.;  St  al. 

In  accordance  with  Departmental 
policy,  26  CFR  50.7,  notice  is  hereby 
given  that  on  February  18. 1992,  two 
proposed  consent  decrees  in  United 
States  V.  Williams  Pipe  Line  Company, 
et  ai.  Civil  Action  No.  89-1393-T,  were 
lodged  with  the  United  States  District 
Court  for  the  District  of  Kansas.  The 
proposed  consent  decrees  concern  a 
complaint  filed  by  the  United  States  on 
July  25, 1969,  which  alleged  violations  of 
the  Clean  Air  Act,  42  U.S.C.  7401  et  seq., 
and  its  implementing  regulations 
codified  at  40  CFR  part  61,  subpart  M,  at 
the  Augusta  Refinery  which  is  located  in 
Augusta,  Kansas. 

The  complaint  alleged  that  defendants 
Williams  Pipe  Line  Company,  (WPL) 
and  CYLX  Engineering  and  Construction 
Company,  (CYLX)  failed  to  adequately 
wet  Mable  asbestos  material  while 
being  stripped  or  removed  as  well  as 
failing  to  adequately  wet  fiiable 
asbestos  material  which  had  been 
removed  or  stripped  from  the  facility 
while  awaiting  collection  and  disposal 
in  accordance  with  the  NESHAP 
workplace  standards.  The  complaint 
also  alleged  that  defendant  WPL  failed 
to  give  proper  notice  of  its  intent  to 
remove  fiiable  asbestos  fixim  the  facility 
in  violation  of  the  NESHAP  notice 
provision.  The  complaint  sought 
injunctive  relief  to  require  compliance 
with  the  asbestos  NESHAP  standards 
and  civil  penalties  for  past  violations. 

The  Consent  Decrees  require 
defendants  WPL  and  CYLX  to  pay 
$50,000  and  $10,000,  respectively,  in 
settlement  of  the  United  States’  claims 
for  civil  penalties  against  them.  In 
addition,  the  decrees  require  each 
defendant  to  develop  and  implement  an 
Asbestos  Control  Program  and  to 
successfully  complete  an  EPA  approved 
Employee  Asbestos  Training  Program. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistcuit  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  Washington,  D.G.  20530,  and 
should  refer  to  United  States  v. 


Williams  Pipe  Line  Company,  et  al,  Ref. 
No.  90-5-2-1-1268. 

The  proposed  consent  decrees  may  be 
examined  at  the  following  locations:  (a) 
Office  of  the  United  States  Attorney  for 
the  District  of  Kansas,  306  U.S. 
Courthouse,  401  North  Market  Street, 
Wichita,  Kansas  67202;  (b)  the  Region 
VII  Office  of  Regional  Counsel,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  (c)  the  Environmental 
Enforcement  Section  Dociunent  Center, 
601  Pennsylvania  Avenue  Building,  NW., 
Box  1097,  Washington,  DC  20004,  (202) 
347-2072.  A  copy  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy  of  the 
CYLX  and  WPL  decrees,  please  enclose 
a  check  for  copying  costs  in  the  amount 
of  $4.25  and  $3.75,  respectively  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section. 
[FR  Doc.  92-4667  Filed  2-28-92;  8:45  am) 
BHJJNO  CODE  4410-01-11 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Art  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Arts  on  Television 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  25, 1992  fi'om 
9:15  a.m.-6:30  p.m.  and  March  26  from  9 
a.m.-5:30  p.m.  in  room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  25  from  9:15 
a.m.-9:45  a.m.  and  March  26  fi'om  4 
p.m.-5;30  p.m.  The  topics  will  be 
introductory  remarks  and  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  March  25  from  9:45  a.m.-6:30  p.m. 
and  March  26  firom  9  a.m.-4  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)  (B)  of 
section  552b  of  title  5  United  States 
Code. 


Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  92-4738  Filed  2-28-92;  8:45  am] 
BHJJNQ  CODE  7SS7-01-M 


President’*  Committee  on  the  Arts  and 
the  Humanities;  Meeting 

Thiursday,  March  19, 1992  at  9  o’clock 
in  the  morning  has  been  designated  by 
the  President’s  Committee  on  the  Arts 
and  the  Humanities  for  Meeting  XXVI. 
This  meeting  will  take  place  at  1100 
Pennsylvania  Avenue,  NW,  suite  527, 
Washington,  DC. 

The  Committee,  charged  with 
exploring  ways  to  increase  private 
support  for  the  arts  and  the  humanities, 
will  address  issues  related  to  the 
development  of  data  and  information, 
advocacy,  and  recognition  of  artists, 
scholars  and  their  benefactors. 

Please  call  202-682-5409  or  212-512- 
5957  if  you  expect  to  attend,  as  space  is 
limited. 

Yvonne  M.  Sabine, 

Director,  Council  S’ Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doa  92-4739  Filed  2-28-92;  8:45  am) 
BILUNO  CODE  7S37-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[DocksI  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co4  Issimnce  of  Amendment  to 
Fadllty  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  140  to  Facility 
Operating  License  No.  DPR-61  issued  to 
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Connecticut  Yankee  Atomic  Power 
Company,  which  revised  the  Technical 
SpeciHcations  for  operation  of  the 
Haddam  Neck  Plant  located  in 
Middlesex  County,  Connecticut.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
Technical  SpeciHcations  to  remove  two 
footnotes  from  the  Technical 
Specihcations  defining  the  auxiliary 
feedwater  system  (AFW)  operability 
and  provide  new  limiting  condition  of 
operation,  Action  statement,  set  points 
and  surveillance  requirements  for  the 
new  automatic  AFW  initiation  system. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  30. 1991  (56  FR  49492).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  deatils  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  30, 1991,  as 
supplemental  December  2  and  24, 1991, 
and  February  4.  21,  and  24, 1992,  (2) 
Amendment  No.  149  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission’s  related  Environmental 
Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 

Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457.  A  copy 
of  items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  1992. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

Project  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Projects — I /II,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  92-4756  Filed  21-28-921;  8:45  am) 
BILUNQ  CODE  7S9(H>1-M 


[Docket  No.  50-416] 

Entergy  Operations,  Inc.  (Grand  Gulf 
Nuclear  Station,  Unit  No.  1);  Exemption 

I 

Entergy  Operations,  Inc.  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  NPF-29  (the 
license),  which  autrhorizes  operation  of 
the  Grand  Gulf  Nuclear  Station.  The 
license  provides,  among  other  things, 
that  it  is  subject  to  all  rules,  regulations 
and  Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  new  and 
hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  located  at  the  licensee’s  site  in 
Claiborne  County,  Mississippi. 

II 

By  letter  dated  June  25, 1991,  the 
licensee  applied  for  an  amendment  to 
Operating  License  No.  NPF-29  to  change 
certain  provisions  of  the  Technical 
Specifications  (TS).  In  its  letter,  the 
licensee  also  requested  an  exemption 
from  the  Commission's  regulations.  The 
exemption  is  from  a  requirement  in 
appendix  J  to  10  CFR  part  50  that  certain 
surveillance  tests  be  conducted  during 
the  same  refueling  outage. 

The  specific  requirement  is  contained 
in  Section  IILD.l(a)  of  appendix  J  to  10 
CFR  part  50,  and  states  in  part  that 
"*  *  *  a  set  of  three  Type  A  tests  shall 
be  performed,  at  approximately  equal 
intervals,  during  each  10-year  service 
period.  The  third  test  of  each  set  shall  be 
conducted  when  the  plant  is  shut  down 
for  the  10-year  plant  inservice 
inspections.”  The  Type  A  tests  are 
defined  in  Section  II.F  of  appendix  J  as 
those  *  *  tests  intended  to  measure 
the  primary  reactor  containment  overall 
integrated  leakage  rate  *  *  *  at  periodic 
intervals  *  *  The  10-year  inservice 
inspection  is  that  series  of  inspections 
performed  every  10  years  in  accordance 
with  Section  XI  of  the  ASME  Bolder  and 
Pressure  Vessel  Code  and  Addenda  as 
required  by  10  CFR  50.55a.  The  time 
required  to  perform  the  integrated  leak 
rate  tests  (ILRTs)  necessitates  that  they 
be  performed  during  refueling  outages. 
The  interval  between  ILRTs  should  be 
40  months  for  three  tests  to  be 
performed  during  each  10-year  period. 


Since  refueling  outages  do  not 
necessarily  coincide  with  a  40-month 
interval,  a  permissible  variation  of  10 
months  is  typlically  authorized  in  the  TS 
issued  with  an  operating  license  to 
allow  flexibility  in  scheduling  the  IRLTs. 

The  second  of  the  set  of  three  ILRTs 
for  the  Grand  Gulf  plant  was 
successfully  conducted  in  April  1989 
during  Refueling  Outage  3  (RF03).  The 
Grand  Gulf  TS  require  that  the  next 
ILRT  be  conducted  between  October 
1991  and  June  1993.  It  can  thus  be 
conducted  during  Refueling  Outage  5, 
which  will  probably  start  in  April  1992. 

Because  of  the  time  it  takes,  the  10- 
year  ISI  required  by  10  CFR  50.55a  must 
also  be  conducted  during  a  refueling 
outage.  The  next  ISI  will  be  performed 
during  the  Refueling  Outage  7  (RF07) 
starting  in  June  1995.  If  the  requested 
exemption  is  not  granted.  Section 
III.D.l(a)  of  Appendix  J  would  require  an 
additional  ILRT  in  April  1992,  about  36 
months  after  the  previous  ILRT.  This 
schedule  would  conform  with  the 
interval  set  forth  in  the  TS,  but  the  test 
would  not  fall  during  the  10-year  ISI. 

Additionally,  this  schedule  would 
necessitate  another  test  during  RF07.  In 
these  circumstances,  to  require 
compliance  with  the  40±10-month  test 
inteiA'al  would  not  be  consistent  with 
either  the  intent  or  the  underlying 
purpose  of  the  rule,  which  calls  for  three 
Type  A  tests  to  be  performed  at 
approximately  equal  intervals  during 
each  10-year  service  period. 

In  its  exemption  request  dated  June 
25, 1991,  the  licensee  cites  from 
Appendix  J  that  “the  purpose  of  the  tests 
is  to  assure  that  *  *  *  leakage  through 
the  primary  reactor  containment  and 
systems  and  components  penetrating 
primary  containment  shall  not  exceed 
allowable  leakage  rate  values  as 
specifred  in  the  technical  specifications 
*  *  The  licensee  asserts,  and  the 
NRG  staff  agrees,  that  the  Type  A  test 
conducted  in  April  1989  met  the 
underlying  purpose  of  the  rule  in 
demonstrating  the  required  overall  leak- 
tightness  of  the  primary  containment. 
Accordingly,  another  Type  A  test  in  the 
forthcoming  refueling  outage  is  not 
necessary  to  meet  the  intent  of  the  rule. 
Another  ILRT  in  the  forthcoming 
refueling  outage  would  not  add 
significantly  to  the  assurance  that  the 
overall  leakage  rate  of  the  primary 
containment  and  its  penetrations  remain 
within  the  value  specified  in  the  Grand 
Gulf  TS  and  certainly  would  go  beyond 
the  intent  of  the  rule  that  requires  these 
tests  to  be  conducted  at  approximately 
equal  intervals. 

On  this  basis,  we  frnd  that  the 
licensee  has  demonstrated  that  the 


Federal  Renter  /  Vol.  57,  No.  41  /  Monday,  March  2.  1992  /  Notices 


7405 


“Application  of  the  regulation  in  the 
pa^cular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  *  *  *  (10 
CFR  50.12(a)(2)(u). 

The  Type  A  test  and  the  10-year  ISI 
are  independent  of  each  other  and 
provide  assurances  of  different  plant 
characteristics.  The  Type  A  tests  assure 
the  required  leak-tightness  to 
demonstrate  compliance  with  the 
guidelines  of  10  CFR  part  100.  The  10- 
year  ISI  provides  assurance  of  the 
structural  integrity  of  the  structures, 
systems,  and  components  in  compliance 
with  10  CFR  50.55a.  Accordingly,  there  is 
no  safety-related  reason  for  coupling 
them  in  the  same  refueling  outage. 

On  this  basis,  the  NRC  staff  finds  the 
licensee  to  have  demonstrated,  as 
required  by  10  CFR  50.12(a)(2),  that 
special  circumstances  are  present. 
Furthermore,  the  staff  finds  that  the 
uncoupling  of  the  Type  A  test  from  the 
10-year  ISI  will  not  present  an  undue 
risk  to  the  public  health  and  safety. 

Ill 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest,  and 
hereby  grants  an  exemption  with  respect 
to  one  of  the  requirements  of  10  CFR 
part  50,  appendix  ),  Sections  II1.D.1(1): 

Grand  Gulf  Nuclear  Station  Technical 
Specifications  may  be  revised  to  require  that 
the  IRLTs  be  performed  solely  according  to 
the  40±10-month  frequency,  not  in 
conjunction  with  the  IC-year  inservice 
inspection.  This  Exemption  does  not  alter  the 
existing  requirement  that  three  ILRTs  be 
performed  during  each  10-year  service  period. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (57  FR  6046). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  February,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Maitiii ).  Virgilio, 

Acting  Director,  Division  of  Reactor 
Projects — IH/IV/V,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  92-4755  Fded  2-26-92;  8:45  a.m.) 
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IDocket  No.  50-364] 

Southern  Nuclear  Operating  Co..,  Inc^ 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards;  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NFP-6 
issued  to  Southern  Nuclear  Operating 
Company,  Inc.  (the  licensee),  for 
operation  of  the  Joseph  M.  Farley 
Nuclear  Plant,  (Farley)  Unit  2.  located  in 
Houston  County,  Alabama. 

The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TS).  on  an  interim  basis,  to  allow  the 
implementation  of  interim  plugging 
criteria  for  tube  support  plate 
elevations.  The  amendment  would  also 
modify  the  TS  to  reduce  the  total 
allowable  primary-to-secondary 
operational  leakage  from  any  one  steam 
generator  from  500  gallons  per  day  to 
150  gallons  per  day.  The  total  allowable 
primary-to-secondary  operational 
leakage  through  all  skeam  generators 
will  be  reduced  from  one  gallon  per 
minute  (1,440  gallons  per  day)  to  450 
gallons  per  day. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  crate  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

1.  Operation  of  Farley  Unit  2  in  accordance 
with  the  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  model  boiler  specimens  for  fm 
standing  tubes  at  room  temperature 
conditions  show  burst  pressures  as  high  as 
5000  psi  for  indications  of  outer  diameter 
stress  corrosion  cracking  with  voltage 
measurements  as  high  as  30  volts.  Burst 


testing  performed  on  pulled  tubes  with  up  to 
10  volt  indications  show  burst  pressures  in 
excess  of  5900  psi  at  room  temperature. 
Correcting  for  the  effects  of  temperature  on 
material  properties  and  minimum  strength 
levels  (as  the  burst  testing  was  done  at  room 
temperature),  tube  burst  capability 
significantly  exceeds  the  (USNRC  Regulatory 
Guide)  R.G.  1.121  criterion  requiring  the 
maintenance  of  a  margin  of  three  times 
normal  operating  pressure  differential  on 
tube  burst  if  through-wall  cracks  are  present. 
Based  on  the  existing  data  base,  this  criterion 
is  satisfied  with  bobbin  coil  indications  with 
signal  amplitudes  less  than  OJZ  volts, 
regardless  of  the  indicated  depth 
measurement  This  structural  limit  is  based 
on  a  lower  65%  confidence  level  limit  of  the 
data.  The  ID  threshold  volt  criteria  provides 
an  extremely  conservative  margin  of  safety  to 
the  structural  limit  considering  expected 
growth  rates  of  [outer  diameter  stress 
corrosion  cracking]  ODSCC  at  Farley. 
Alternate  crack  morphologies  can  correspond 
to  6.2  volts  so  that  a  unique  crack  length  is 
not  defined  by  a  burst  pressure  to  voltage 
correlation.  However,  relative  to  expected 
leakage  during  normal  operating  conditions, 
no  field  leakage  has  been  reported  from  tubes 
with  indications  with  a  voltage  level  of  under 
7.7  volts  (as  compared  to  the  ID  volt 
proposed  interim  tube  plugging  limit). 

Relative  to  the  exposed  leakage  during 
accident  condition  loading,  the  accidents  that 
are  affected  by  primary-to-secondary  leakage 
and  steam  release  to  the  environment  are 
Loss  of  External  Electrical  Load  and/or 
Turbine  Trip,  Loss  of  All  AC  Power  to  Station 
Auxiliaries,  Major  Secondary  System  Pipe 
Failure,  Steam  Generator  Tube  Rupture, 
Reactor  Coolant  Pump  Locked  Rotor,  and 
Rupture  of  a  Control  Rod  Drive  Mechanism 
Housing.  Of  these,  the  Major  Secondary 
System  IMpe  Failure  is  the  most  limiting  for 
Farley  Unit  2  in  considering  the  potential  for 
off-site  doses.  The  offsite  dose  analyses  for 
the  other  events  which  model  primary-to- 
secondary  leakage  and  steam  release  from 
the  secondary  side  to  the  environment 
assume  that  the  secondary  side  remains 
intact  The  steam  generator  tubes  are  not 
subjected  to  a  sustained  increase  in 
differential  pressure,  as  is  the  case  following 
a  steam  line  break  (SLB)  event.  This  increase 
in  differential  pressure  is  responsible  for  the 
postulated  increase  in  leakage  and 
associated  offsite  doses  following  a  steam 
line  break  event.  Upon  implementation  of  the 
interim  plugging  criteria,  it  must  be  verified 
that  the  expected  distribution  of  cracking 
indications  at  the  tube  support  plate 
Intersections  are  such  that  primary-to- 
secondary  leakage  would  result  in  site 
boundary  dose  within  the  current  iicensing 
basis  for  Unit  2. 1  gallon  per  minute  during  a 
steam  line  break  event.  Data  indicate  that  a 
threshold  voltage  of  2.8  volts  would  result  in 
through-wall  cracks  long  enough  to  leak  at 
SLB  conditions.  Application  of  the  proposed 
plugging  criteria  requires  that  the  current 
distribution  of  a  number  of  indications  versus 
voltage  be  obtained  during  the  Unit  2  Eighth 
Refueling  Outage.  The  current  voltage  is  then 
combined  with  the  rate  of  change  in  voltage 
measurements  to  establish  an  end  of  cycle 
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voltage  distribution  and,  thus,  leak  rate 
during  SLB  pressure  differential.  If  it  is  found 
that  the  potential  SLB  leakage  for  degraded 
intersections  planned  to  be  left  in  service 
excess  1  gallon  per  minute,  then  additional 
tubes  will  be  plugged  or  repaired  to  reduce 
SLB  leakage  potential  to  1  gallon  per  minute 
or  less. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  interim 
tube  support  plate  elevation  steam  generator 
tube  plugging  criteria  does  not  introduce  any 
signiBcant  changes  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  provide  a 
mechanism  which  could  result  in  an  accident 
outside  of  the  region  of  the  tube  support  plate 
elevations.  Neither  a  single  or  multiple  tube 
rupture  event  would  be  expected  in  a  steam 
generator  in  which  the  plugging  criteria  has 
been  applied  (during  all  plant  conditions). 

The  bobbin  probe  signal  amplitude  plugging 
criteria  is  established  such  that  operational 
leakage  or  excessive  leakage  during  a 
postulated  steam  line  break  condition  is  not 
anticipated. 

(Southern  Nuclear  Operating  Company, 

Inc.)  SNC  will  implement  a  maximum  leakage 
rate  limit  of  150  (gallons  per  day)  gpd  per 
steam  generator  to  help  preclude  the 
potential  for  excessive  leakage  during  all 
plant  conditions  upon  application  of  the 
plugging  criteria.  The  R.G.  1.121  criterion  for 
establishing  operational  leakage  rage  limits 
that  require  plant  shutdown  are  based  upon 
leak-before-break  considerations  to  detect  a 
free  span  crack  before  potential  tube  rupture. 
The  150  gpd  limit  should  provide  for  leakage 
detection  and  plant  shutdown  in  the  event  of 
the  occurrence  of  an  unexpected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  permissible  crack  length.  R.G. 

1.121  acceptance  criteria  for  establishing 
operating  leakage  limits  are  based  on  leak- 
before-break  considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
associated  with  the  longest  permissible  crack 
is  exceeded.  The  longest  permissible  crack  is 
the  length  that  provides  a  factor  of  safety  of 
three  against  bursting  a  normal  operating 
pressure  differential.  A  voltage  amplitude  of 
6.2  volts  for  typical  OD  SCC  corresponds  to 
meeting  this  tube  burst  requirement  at  the 
lower  95%  uncertainty  limit  on  the  burst 
correlation.  Alternate  crack  morphologies  can 
correspond  to  6.2  volts  so  that  a  unique  crack 
length  is  not  defined  by  the  burst  pressure 
versus  voltage  correlation.  Consequently, 
typical  burst  pressure  versus  through-wall 
crack  length  correlations  are  used  below  to 
define  the  “longest  permissible  crack"  for 
evaluating  operating  leakage  limits. 

The  sini^e  through-wall  crack  lengths  that 
result  in  tube  burst  at  three  times  normal 
operating  pressure  differential  and  SLB 
conditions  are  about  0.42  inch  and  0.84  inch, 
respectively.  Normal  leakage  for  these  crack 
lengths  would  range  from  0.11  gallons  per 
minute  to  4.5  gallons  per  minute,  respectively, 
while  lower  95%  confidence  level  leak  rates 
would  range  from  about  0.02  gallons  per 
minute  to  0.6  gallons  per  minute,  respectively. 

An  operating  leak  rate  of  150  gpd  will  be 
implemented  in  application  of  the  tube 


plugging  limit.  This  leakage  limit  provides  for 
detection  of  0.4  inch  long  cracks  at  nominal 
leak  rates  and  0.6  inch  long  cracks  at  the 
lower  95%  confidence  level  leak  rates.  Thus, 
the  150  gpd  limit  provides  for  plant  shutdown 
prior  to  reaching  critical  crack  lengths  for 
SLB  conditions  at  leak  rates  less  than  a  lower 
95%  confidence  level  and  for  three  times 
normal  operating  pressure  differential  at  less 
than  nominal  leak  rates. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  use  of  the  interim  tube  support  plate 
elevation  plugging  criteria  at  Farley  Unit  2  is 
demonstrated  to  maintain  steam  generator 
tube  integrity  conunensurate  with  the 
requirements  of  R.G.  1.121.  R.G.  1.121 
describes  a  method  acceptable  to  the  NUC 
staff  for  meeting  GDCs  14, 15,  31,  and  32  by 
reducing  the  probability  of  the  consequences 
of  steam  generator  tube  rupture.  This  is 
accomplished  by  determining  the  limiting 
conditions  of  degradation  of  steam  generator 
tubing,  as  established  by  inservice 
inspection,  for  which  tubes  with 
unacceptable  cracking  should  be  removed 
from  service.  Upon  implementation  of  the 
criteria,  even  imder  the  worst  case 
conditions,  the  occurrence  of  OD  SCC  at  the 
tube  support  plate  elevations  is  not  expected 
to  lead  to  a  steam  generator  tube  rupture 
event  during  normal  or  faulted  plant 
conditions.  The  most  limiting  effect  would  be 
a  possible  increase  in  leakage  during  a  steam 
line  break  event.  Excessive  leakage  during  a 
steam  line  break  event,  however,  is  precluded 
by  verifying  that,  once  the  criteria  is  applied, 
the  expected  end  of  cycle  distribution  of 
crack  indications  at  the  tube  support  plate 
elevations  would  result  in  minimal,  and 
acceptable  primary  to  secondary  leakage 
during  all  plant  conditions  and,  hence,  help  to 
demonstrate  radiological  conditions  are  less 
than  a  small  fraction  of  the  10  CFR  (part)  100 
guideline. 

In  addressing  the  combined  effects  of  (loss- 
of-coolant  accident)  LOCA  +  (safe  shutdown 
earthquake)  SSE  on  the  steam  generator 
component  (as  required  by  GDC  2),  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  steam  generators  at  some  plants. 
This  is  the  case  as  the  tube  support  plates 
may  become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  either  the  LOCA 
rarefaction  wave  and/or  SSE  loadings.  Then, 
the  resulting  pressure  differential  on  the 
deformed  tubes  may  cause  some  of  the  tubes 
to  collapse. 

There  are  two  issues  associated  with  steam 
generator  tube  collapse.  First,  the  collapse  of 
steam  generator  tubing  reduces  the  [reactor 
coolant  system]  RCS  flow  area  through  the 
tubes.  The  reduction  in  flow  area  increases 
the  resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  Peak  Clad  Temperatiue 
(PCp.  Second,  there  is  a  potential  [that 
partial]  through-wall  cracks  in  tubes  could 
progress  to  through-wall  cracks  during  tube 
deformation  or  collapse. 

Consequently,  a  detailed  leak-before-break 
analysis  was  performed  and  it  was  concluded 
that  the  leak-before-break  methodology  (as 
permitted  by  GDC  4)  is  applicable  to  the 


Farley  Unit  (2)  reactor  coolant  system 
primary  loops  and,  thus,  the  probability  of 
breaks  in  the  primary  loop  piping  is 
sufficiently  low  that  they  need  not  be 
considered  in  the  structural  design  basis  of 
the  plant.  Excluding  breaks  in  the  RCS 
primary’  loops,  the  LOCA  loads  from  the  large 
branch  line  breaks  were  analyzed  at  Farley 
Unit  2  and  were  found  to  be  of  insu^icient 
magnitude  to  result  in  steam  generator  tube 
collapse  or  significant  deformation. 

Regardless  of  whether  or  not  leak-before¬ 
break  is  applied  to  the  primary  loop  piping  at 
Farley  Unit  2,  any  flow  area  reduction  is 
expected  to  be  minimal  (much  less  than  1%) 
and  PCT  margin  is  available  to  account  for 
this  potential  effect.  Based  on  recent  analyses 
results,  no  tubes  near  wedge  locations  are 
expected  to  collapse  or  deform  to  the  degree 
that  secondary  to  primary  in-leakage  would 
be  increased  over  current  expected  levels. 

For  all  other  steam  generator  tubes,  the 
possibility  of  secondary-to-primary  leakage 
in  the  event  of  a  LOCA  -i-  SSE  event  is  not 
significant.  In  actuality,  the  amount  of 
secondary-to-primary  leakage  in  the  event  of 
a  LOCA  -f  SSE  is  expected  to  be  less  than 
that  currently  allowed,  i.e.,  500  gpd  per  steam 
generator.  Furthermore,  secondary-to-primary 
in-leakage  would  be  less  than  primary-to- 
secondary  leakage  for  the  same  pressure 
differential  since  the  cracks  would  tend  to 
tighten  under  a  secondary-to-primary 
pressure  differential.  Also,  the  presence  of 
the  tube  support  plate  is  expected  to  reduce 
the  amount  of  in-leakage. 

Addressing  the  R.R.  1.83  considerations, 
implementation  of  the  tube  plugging  criteria 
is  supplemented  by  100%  inspection 
requirements  at  the  tube  support  plate 
elevations  having  OD  SCC  indications, 
reduced  operating  leak  rate  limits,  eddy 
current  inspection  guidelines  to  provide 
consistency  in  voltage  normalization,  and 
rotating  pancake  coil  inspection  requirements 
for  the  larger  indications  left  in  service  to 
characterize  the  principal  degradation 
mechanism  as  OD  SCC. 

As  noted  previously,  implementation  of  the 
tube  support  plate  elevation  plugging  criteria 
will  decrease  the  number  of  tubes  which 
must  be  taken  out  of  service  with  tube  plugs 
or  repaired.  The  installation  of  steam 
generator  tube  plugs  would  reduce  the  RCS 
flow  margin,  thus  implementation  of  the 
interim  plugging  criteria  will  maintain  the 
margin  of  flow  that  would  otherwise  be 
reduced  in  the  event  of  increased  tube 
plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  Final  Safety 
Analysis  Report  or  any  basis  of  the  plant 
Technical  Specifications. 

The  NRG  staff  has  reviewed  the 
licensee’s  analysis.  In  addition,  with 
respect  to  the  third  standard,  the  NRC 
staff  has  considered  the  potential  for  a 
reduction  in  the  margin  to  burst  for 
tubes  using  the  proposed  criteria  and 
finds  that  die  margin  to  burst  is 
comparable  to  that  provided  by  the 
existing  Technical  Specification 
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requirements.  Based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFTl  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications,  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  iH^illips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  1, 1992,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  P.O.  Box  1369, 
Dothan,  Alabama.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  Panel,  designated  by 
the  Commission  or  by  the  Chairman  of 
the  Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 


designated  Atomic  Safety  and  Licensing 
Board  Panel  will  issue  a  notice  of 
hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  ’The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particrilar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  frilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  rec'^ived. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance, 
llie  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-^e  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
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Elinor  G.  Adensam:  Petitioner’s  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555,  and  to  James  H.  Miller,  III,  Esq., 
Balch  and  Bingham,  P.O.  Box  306, 1710 
Sixth  Avenue  North,  Birmingham, 
Alabama  35201,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
tn  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
Panel  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specffied  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  20, 1992, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  P.O, 
Box  1369,  Dothan,  Alabama  36302. 

Dated  at  Rockville,  Maryland,  this  2eth  day 
of  February  1992. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  T.  Hoffman, 

Project  Directorate  II-I,  Division  of  Reactor 
Projects,  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  92-4877  Filed  2-27-92;  11:42  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  Bond/Escrow 
Requirement  Relating  to  Sale  of 
Assets  by  an  Employer  Who 
Contributes  to  a  Muitiempioyer  Plan; 
Ryan-Walsh,  Inc. 

agency:  Pension  BeneHt  Guaranty 
Corporation. 

action:  Notice  of  exemption. 

SUMMARY:  The  Pension  BeneHt 
Guaranty  Corporation  has  granted  a 
request  from  Ryan-Walsh,  Inc.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  A 
notice  of  the  request  for  exemption  from 
the  requirement  was  published  on 
November  14. 1991  (56  FR  57910).  The 


effect  of  this  notice  is  to  advise  the 
public  of  the  decision  on  the  exemption 
request. 

ADDRESSES:  The  request  for  an 
exemption  and  the  PBGC  response  to 
the  request  are  available  for  public 
inspection  at  the  PBGC  Communications 
and  Public  Adairs  Department,  suite 
7100,  at  the  above  address,  between  the 
hours  of  9  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  S.  Hops,  Attorney,  Office  of 
General  Counsel;  (22521),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street.  NW.,  Washington,  DC  20006; 
telephone  202-778-8824  (202-956-5059 
for  TTY  and  TDD).  These  are  not  toll- 
free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
(“ERISA”  or  “the  Act”),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of  a 
contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l(A)-(C),  are  that — 

(A)  llie  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to  the 
operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller’s  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller’s  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 


covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred  and 
the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  (“PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser’s  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess.,  S.1076. 
The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980;  Summary  and 
Analysis  of  Considerations  16  (Comm. 
Print.  April  1980);  128  Cong.  Rec.  S10117 
(July  29, 1980).  llie  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  does  not  constitute 
a  finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  Such 
questions  are  to  be  decided  by  the  plan 
sponsor  in  the  first  instance,  and  any 
disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.,  Sections  1382, 
1399, 1401. 

Under  the  PBGC’s  regulation  on 
variances  for  sales  of  assets  (29  CFR 
part  2643),  a  request  for  a  variance  or 
waiver  of  the  bond/escrow  requirement 
under  any  of  the  tests  established  in  the 
regulation  (§§  2643.12-2643.14)  is  to  be 
made  to  the  plan  in  question.  The  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  four  regulatory  tests  or 
when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory 
tests  is  privileged  or  confidential 
financial  information  with  the  meaning 
of  section  552(b)(4)  of  the  Freedom  of 
Information  Act. 

Under  §  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register  and 
provide  interested  parties  with  an 
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opportunity  to  comment  on  the  proposed 
variance  or  exemption. 

The  Decision 

On  November  14. 1991  (56  FR  57910), 
the  PBGC  published  a  request  for  Ryan- 
Walsh,  Inc.  (“the  Buyer”)  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  as  it 
applies  to  the  purchase  of  the  assets  of 
the  Wilmington  Shipping  Co.  (“the 
Seller")  relating  to  toe  Seller’s 
stevedoring  operations  at  Wilmington 
and  Morehead  City,  North  Carolina.  The 
sale  of  assets  became  effective  on  July  1, 
1991.  No  comments  were  received  in 
response  to  the  notice. 

Employees  at  the  purchased  facility 
are  covered  by  a  multiemployer  pension 
plan,  the  Employers-I.L.A.-North 
Carolina  Ports  Area  Pension  Plan  (“the 
Plan”),  The  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  should  the  Buyer  withdraw  from 
the  fund  within  Bve  years  of  the  sale. 

The  Buyer  has  subcontracted  with  the 
Seller  to  have  the  Seller  perform  the 
stevedoring  work  at  the  purchased 
operations,  with  the  Seller  being 
responsible  for,  among  other  things, 
making  contributions  to  the  Plan.  The 
subcontract  further  provides  that  the 
Buyer  is  ultimately  responsible  for 
ensuring  that  toe  requisite  contributions 
for  the  purchased  operations  are  made 
to  the  Plan.  The  seller’s  potential 
withdrawal  liability  is  estimated  to  be 
$1,869,961.  The  amount  of  the  bond/ 
escrow  that  would  be  required  of  the 
Buyer  imder  section  4204(a)(1)(B)  is 
$892,292  (the  annual  contribution  the 
Seller  made  to  the  Fund  for  the  plan 
year  preceding  the  plan  year  in  which 
the  sale  of  assets  occurred). 

According  to  its  consolidated 
Hnancial  statements  as  of  December  31, 
1990,  the  Buyer  meets  the  requirements 
of  both  the  net  income  test  and  the  net 
tangible  assets  test  described  in  29  CFR 
2643.14(a)  (1)  and  (2).  'These  iinancial 
statements  indicate  that  the  Buyer’s 
consolidated  net  income  for  the  3  yeeirs 
preceding  toe  sale  exceeds  150  percent 
of  the  amount  of  the  bond/escrow 
required  under  section  4204(a)(1)(B),  and 
that  its  consolidated  net  tangible  assets 
exceed  the  estimated  withdrawal 
liability  of  the  Seller.  'The  Buyer  has 
indicated  that  these  statements  are 
confidential  within  toe  meaning  of  5 
U.S.C..  552  (b)(4). 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  title  IV  cf  ERISA  and  would 


not  significantly  increase  the  risk  of 
fmancial  loss  to  the  plan.  Therefore,  the 
PBGC  hereby  grants  the  request  for  an 
exemption  for  toe  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satishes  the  other  requirements  of 
section  4204(a)(1).  *1110  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  made  by  the  plan  sponsor. 

Issued  at  Washington,  DC,  on  this  18th  day 
of  February,  1992. 

James  B.  Lockhart  III, 

Executive  Director. 

[FR  Doc.  92-4757  Filed  2-28-92;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30394;  File  No.  SR-Amex- 
90-06] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc. 

February  21, 1992 

In  the  matter  of  Order  Approving  Proposed 
Rule  Change,  Including  Amendment  No.  1, 
and  Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  2  to  the 
Proposed  Rule  Change,  Relating  to  Listing 
Guidelines  for  Certain  Unit  Investment  Trusts 
and  the  Listing  of  Unit  Investment  Trusts 
sponsored  by  SuperShare  Services  Corp. 

I.  Introduction 

On  May  14, 1990,  the  American  Stock 
Exchange,  Inc.  (“Amex”  or  “Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  (“Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  section 
118  of  the  Amex  Company  Guide  to 
provide  listing  guidelines  for  certain 
investment  trusts  and  to  list  securities 
issued  by  unit  investment  trusts 
sponsored  by  SuperShare  Services 
Corporation  (“SSC”),  a  majority  owned 
subsidiary  of  Leland  O’Brien  Rubinstein 
Associates  Incorporated,  called 
SuperUnits.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28095  (June  6, 
1990),  55  FR  24016  (June  13. 1990).  No 


•  15  U.S.C.  78s(b)(l)  (1988). 

» 17  CFR  240.19b-4  (1990). 

*  See  discussion,  at  "Listing  of  Unit  Investment 
Trust  Sponsored  by  SSC, "  infra,  describing  the 
SuperUnits  proposed  to  be  traded  on  the  Amex. 


comments  were  received  on  the 
proposed  rule  change.* 

II.  Description  of  Proposal 

A.  Listing  Requirements  for  Unit 
Investment  Trusts. 

*1110  Exchange  proposes  to  amend 
section  118  of  the  Amex  Company  Guide 
by  adding  a  new  part  B  to  provide  for 
the  listing  of  a  unit  investment  trust  that 
issues  securities  based  on  a  portfolio  of 
stocks  included  in  a  broad-based  stock 
market  index  and/or  a  portfolio  of 
money  market  instruments  or  other  debt 
securities.*  Under  proposed  section 
118B,  these  unit  investment  trusts  may 
operate  on  an  open  or  closed  end  basis 
and  may  permit  investors  to  separate 
their  securities  into  distinct  trading 
components.  These  distinct  trading 
components  may  represent  interests  in 
the  income,  capital  appreciation 
potential,  or  otoer  economic 
characteristics  of  the  securities 
deposited  in  the  unit  investment  trust. 

Under  the  proposal,  a  unit  investment 
trust’s  eligibility  for  listing  its  securities 
will  be  subject  to  the  following 
requirements.  First,  if  a  unit  investment 
trust  is  a  closed  end  trust,  or  if  it  is  an 
open  end  trust  conditioned  upon 
achieving  a  minimum  dollar  amount  of 
participation,  the  trust  must  have  total 
assets  of  at  least  $60,000,000  at  the  time 
of  formation  and  have  a  minimum  public 
distribution  of  1,000,000  shares  or  units 
held  beneficially  or  of  record  by  400 
round  lot  holders  of  shares  or  units,  or  of 
separate  components  of  the  shares  or 


*  The  proposal  was  amended  on  August  27, 1990. 

to  clarify  that  the  stock  index  on  which  unit 
investment  trust  securities  may  be  based  must  be  a 
broad-based  stock  market  index  that  is  of  the  type 
the  Commission  has  previously  reviewed  and 
approved  for  index  products,  to  provide  procedures 
governing  trading  halts  and  the  entering  of 
discretionary  orders  in  unit  investment  trust  , 

securities,  and  to  modify  the  original  customer  I 
suliability  standard  proposed  for  these  securities.  i 
This  amendment  was  noticed  in  Securities  ; 

Exchange  Act  Release  No.  28410  (September  6. 

1990).  56  FR  37783  (September  13. 1990).  No 
comments  were  received  on  the  amendment.  The 
proposal  was  amended  again  on  November  9. 1990, 

to  permit  the  trading  of  unit  investment  trust 
securities  on  the  Amex  until  4:15  p.m. 

*  In  a  letter  from  James  F.  Duffy.  Senior  Vice 
President  and  General  Counsel,  Legal  &  Regulatory 
Policy  Division,  Amex.  to  Howard  L  Kramer, 
Assistant  Director.  Office  of  Self  Regulatory 
Oversight,  Division  of  Market  Regulation,  ^C, 
dated  August  23. 1990,  the  Amex  stated  that  for  the 
purpose  of  section  118B,  broad  based  indexes  would 
include  those  indexes  that  have  been  reviewed  by 
the  Commission  in  connection  with  domestic 
trading  of  index-based  derivative  instruments,  such 
as  index  options,  futures  and  warrants  and  treated 
as  broad-based  indexes.  The  Amex  further  stated 
that  prior  to  listing  a  trust  based  on  an  index  that 
the  Commission  had  not  previously  reviewed  the 
Exchange  would  hie  a  proposed  lole  change 
pursuant  to  Rule  19b-4  under  the  Act 
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units.  Second,  the  stated  term  of  a  unit 
investment  trust  may  not  be  less  than 
two  years.”  Third,  any  person  or  entity 
serving  as  trustee  is  subject  to  the 
requirements  of  paragraphs  (a),  (c)  and 
(d)  of  section  811  of  the  Amex  Company 
Guide.''  Fourth,  if  a  security  issued  by  a 
unit  investment  trust  is  divided  into 
separate  components,  any  voting  rights 
afforded  the  security  are  to  be  divided 
between  the  component  securities  as 
specified  in  the  trust’s  prospectus.  Fifth, 
a  unit  investment  trust  applying  for 
listing  must  sign  a  listing  agreement  iwith 
the  Amex. 

Under  the  proposal,  the  Exchange  will 
consider  the  suspension  of  trading  in  or 
removal  from  listing  of  the  securities  of 
a  unit  investment  trust  if  further 
dealings  in  such  securities  appears 
unwarranted  due  to  the  occurrence  of 
any  of  the  following  circumstances:  The 
trust  has  more  than  60  days  remaining 
until  termination  and  there  are  less  than 
50  record  and/or  beneficial  holders  of 
shares,  units  or  trading  components 
thereof  for  20  or  more  consecutive 
trading  days:  there  has  been  a  failure  on 
the  part  of  the  trust  and/or  trustee  to 
comply  with  the  Amex's  listing  policies 
or  agreements;  or  such  other  event 
occurs  or  condition  exists  that,  in  the  '' 
Amex’s  opinion,  make  further  dealings 
on  the  Exchange  inadvisable. 

B.  Listing  of  Unit  Investment  Trust 
Sponsoi^  by  Supershare  Services 
Corporation 

The  Amex  will  consider  listing 
securities  issued  by  a  unit  investment 
trust  on  a  case-by-case  basis.  Currently, 
the  Amex  proposes  to  list  the  securities 
of  an  open  end  unit  investment  trust 
sponsored  by  SSC.”  This  unit 


*  A  unit  investment  trust  however,  may  be 
tenninated  before  two  years  under  certain 
circumstances,  as  specified  in  die  trust  prospectus. 

^  Section  811(a)  requires  that  the  trustee  be  a  trust 
company  or  a  banking  institution  having  substantial 
surplus  and  the  experience  and  facilities  for 
handling  corporate  trust  business.  Section  811(a) 
permits  an  iiidividual  to  act  as  a  trustee  if  a 
qualified  trust  company  or  banking  institution  is 
appointed  as  co-trustee.  Section  811(c)  prohibits 
from  acting  as  a  trustee  any  officer  or  director  of  the 
issuing  company,  any  trust  company,  banking 
institution,  or  other  organization  in  which  an  officer 
of  the  issuirqt  company  is  an  executive  officer,  or 
any  organizatioa  controlled  by,  or  under  common 
control  with,  or  which  itself  controls,  the  issuing 
company.  Finally,  section  811(d)  prohibits  any 
change  from  being  made  in  the  trustee  of  a  listed 
issue  without  inior  notice  to  and  approval  of  the 
Amex. 

*  The  Amex  is  proposing  to  list  only  the 
Superlinit  securities  issued  by  the  Trust  although 
Amex  proposed  listing  guidelines  would  be  broad 
enough  to  include  the  listing  of  components  such  as 
SuperShares.  The  SuperUnit  securities  can  be 
separated  into  SuperShare  securities.  Concurrently 
with  the  approval  of  the  Amex  proposal,  the 
Commission  has  approved  a  propoaa)  by  the 
Chicago  Board  Options  Bxdiange,  faic.  to  list  the 


investment  trust  will  be  named 
“SuperlVust’’  and  initially  will  consist  of 
two  separate  trusts,  the  Index  Trust  and 
the  U.S.  Treasury  Money  Maricet  Trust 
("Money  Market  Trust’’).  For  an  initial 
investment  of  at  least  $10,000,  an 
investor  may  purchase  shares  of  either 
the  Index  Series  or  the  U.S.  Treasury 
Money  Maricet  Series  of  the  Capital 
Market  Fund.  Ina  (“Fund’*),  which  is  an 
open-end  management  investment 
company  organized  as  a  series  fund 
under  the  Investment  Company  Act  of 
1940.  Fund  shares  will  not  be  exchange- 
traded.  Throughout  the  life  of  the 
SuperTrust,  holders  of  shares  of  the 
Index  Series  of  the  Fund  will  be  able  to 
tender  shares  with  a  minimum  net  asset 
value  of  $5,000  for  deposit  into  the  Index 
Trust  and  receive,  in  exchange.  Index 
Trust  SuperUnit  Securities  ("Index  Thist 
SuperUnits”).  Similariy,  holders  of 
shares  of  the  U.S.  Treasury  Money 
Market  Series  of  the  Fund  will  be  able  to 
tender  shares  with  a  minimum  net  asset 
value  of  $5,000  for  deposit  into  the 
Money  Market  Trust  and  receive,  in 
exchange,  U.S.  Treasury  Money  Market 
Trust  SuperUnit  secnirities  (“Money 
Market  Trust  SuperUnits*’).*  Index  Trust 
and  Money  Market  Trust  SuperUnits  are 
redeemable  units  of  beneficial  interest 
investing  in  the  Index  Series  and  U.S. 
Treasury  Money  Maricet  Series  of  the 
Fund,  respectively.'”  Both  the  Index 
Trust  and  the  Money  Market  Trust  will 
operate  on  an  open-end  basis  with  no 
maximum  numl^  of  holders. 

Upon  payment  of  a  separation  fee, 
holders  may  separate  their  SuperUnits 
into  four  distinct  securities  call 
SuperShares."  Index  Trust  SuperUnits 
can  be  separated,  for  a  fee.  into  an 
Appreciation  SuperShare  and  a  Priority 
Super^are.  The  Appreciation 
SuperShare  represents  an  interest  in  the 
potential  capital  appreciation  of  the 
Index  Trust  SuperUnit  by  providing  the 


SuperShare  securities.  See,  Securities  Exchange  Act 
Release  Na  30393. 

*  The  commencement  of  file  exchange  offo'  to 
Fund  shares  for  SiqierUnits  is  conditioned  upon  an 
aggregate  of  two  billion  dollars  in  subscriptions  for 
the  Index  Trust  and  the  Money  Market  Trust 
SuperUnits  and  the  satisfaction  of  the  Amex  and  the 
CBOE  listing  standards.  SSC  represents  fiiat  if  these 
conditions  are  not  met.  all  subs^ptions  will  be 
cancelled  and  no  Fund  shares,  SuperUnits  or 
SuperShares  will  be  issued. 

The  exchange  offer  will  continue  until  the 
SuperTrust  termination  date  and  may  be  tenninated 
or  suspended  only  under  the  limited  circumstances 
described  in  the  5th  Amended  and  Restated 
Application  pursuant  to  section  6(c)  of  the  1940  Act 
(‘‘Apidication'*),  namely.  Trust  delisting  from  the 
Amex,  termination  based  on  a  Commission  order,  or 
when  the  net  asset  value  of  the  Index  Trust 
SuperUnits  exceeds  the  Termination  Date  Amount 
for  such  units. 

■ '  The  voting  ri^ts  of  a  SuperUnit  will  be  divided 
equally  between  ^  two  SuperShare  that  togetlier 
comprise  the  SuperUnit. 


holder  with  the  right  to  receive  at 
termination  of  the  Index  'Trust  any 
portion  of  the  net  asset  value  of  the 
SuperUnit  that  exceeds  a  specified 
amount.’*  The  Priority  SuperShare  gives 
the  holder  the  right  to  receive  all 
dividends  paid  on  the  Index  SuperUnit 
and  on  termination  the  net  asset  value 
of  the  Index  Trust  SuperUnit,  less  an 
amount  equal  to  what  the  Appreication 
SuperShare  is  entitled.  On  termination, 
payments  will  be  made  in  shares  of  the 
Index  Series  of  the  Fund.’* 

The  Money  Market  Triist  SuperUnit 
can  be  separated,  for  a  fee,  into  a 
Protection  SuperShare  and  an  Income 
and  Residual  Super^are.  The 
Protection  Supe^hare  is  designed  to 
permit  its  holder  to  hedge  against  the 
possibility  that  the  value  of  the 
Standard  &  Poor’s  500  Composite  Stock 
Price  Index  will  be  less  than  a  specified 
amount  at  the  termination  of  the  Money 
Market  Trust  If  the  Index  Trust 
SuperUnit  at  the  termination  of  the 
Money  Market  Trust  is  less  than  a 
specified  amount  the  holder  will  receive 
an  amount  equal  to  the  defidmicy,  with 
a  cap  at  a  ceriain  level.’”  The  Income 
and  Residual  SuperShare  represents  the 
right  to  receive  at  termination  the  net 
asset  value  of  the  SuperUnit  less  an 
amount  equal  to  what  the  PKtection 
SuperShare  is  entitled.’”  On 
termination,  payments  will  be  made  in 
shares  of  the  U.S.  ’Treasury  Money 
Maricet  Series  of  the  Fimd’* 

SuperUnits  may  be  redeemed  for  an 
in-kind  distribution  of  Fund  shares. 


The  Appreciatioo  SuperShare  has 
characteristics  that  are  similar  to  a  call  option  (or 
warrant).  As  noted  above,  the  holder  is  entitled  to 
the  amount  the  Index  SuperUnit  exceeds  a  pre¬ 
stated  spedfiied  amount  This  amount  is  sis^r  to  a 
stricke  price.  If  the  mariiet  outperforms  the  “strike 
price,”  as  with  any  call  index  option,  the  owner  is 
entitled  to  the  difference. 

I*  SSC  has  reserved  the  right  to  make  the 
payments  in  cash  or  in  a  combination  of  Fund 
shares  and  cash. 

The  Protection  SuperShare  has  characteristics 
that  are  similar  to  a  put  option  (or  warrant)  spread. 
As  noted  above,  the  bolder  is  entitled  to  receive  the 
amount  the  value  of  file  Index  SuperUnit  is  less  than 
a  preestablished  specified  amount,  with  a  cxip  at  a 
certain  level  The  specified  amount  and  cap  level 
are  analogous  to  strike  prices. 

**  The  income  and  Residual  SuperShare  Is  an 
extremely  complex  component  of  the  Money  Market 
SuperUnit.  Investors  should  be  informed  that  file 
returns  on  the  Income  and  Residual  SuperShare  are 
linked  to  the  value  of  the  S&P  500  Index  although 
they  are  components  of  the  Money  Market 
SuperUnit.  Accordingly,  Amex  members 
recommending  transactions  in  SuperUnits  or 
SuperShares  should  be  careful  to  give  a  clear  and 
concise  description  of  the  Income  and  Residua) 
SuperShare. 

■*  See  note  13  supra. 

SSC  has  reserved  the  right  to  redeem  in  cash  or 
in  a  combination  ot  cash  and  Ftand  shares. 
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SuperShares  cannot  be  redeemed 
separately,  but  complementary 
SuperShares  may  be  recombined  into 
SuperShares  and  then  redeemed  into 
Fund  shares.  As  noted  above,  the  Amex 
only  intends  to  trade  the  SuperUnits 
while  the  CBOE  has  proposed  and 
received  approval  to  trade  the 
SuperShares. 

C.  Trading  of  Unit  Investment  Trust 
Securities 

The  Amex  proposal  includes  rules  to 
govern  the  trading  of  unit  investment 
trust  securities  (“UIT  securities").  First, 
the  Amex  proposal  provides  procedures 
to  govern  the  application  of  trading 
halts.  Specifically,  the  Amex  has  stated 
that  prior  to  the  commencement  of 
trading  in  UIT  securities,  the  Amex  will 
issue  a  circular  to  its  members  informing 
them  of  Exchange  policy  regarding 
trading  halts  in  such  securities. 

According  to  the  Amex,  the  circular  will 
make  clear  that,  in  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
those  set  forth  in  Exchange  Rule  918C(b] 
in  exercising  its  discretion  to  halt  or 
suspend  trading.  These  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  primary  market(s)  for 
any  combination  of  underlying  stocks 
accounting  for  20%  or  more  of  the 
applicable  current  index  group  value;  or 
whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.*® 

Second,  the  Amex  proposal  includes 
rules  governing  the  entering  of 
discretionary  orders  in  UIT  securities. 
Currently,  Exchange  rules  prohibit  an 
Exchange  member  from  exercising 
discretion  in  a  customer’s  account 
unless  the  account  has  been  approved 
as  a  discretionary  account  by  the  person 
delegated  such  responsibility  under  Rule 
320(c)(1)  or,  in  the  case  of  an  options 
account,  by  a  Senior  Registered  Options 
Principal.®®  The  proposal  would  add.  for 
listed  UIT  securities  that  are  separable 
into  distinct  trading  components,  an 
additional  requirement  that 
discretionary  orders  in  such  securities 
must  be  aproved  and  initialled  on  the 
day  entered  by  a  person  delegated  such 
responsibility  under  Exchange  Rule 
320(c)(i)  or,  in  accounts  approved  for 

••  See  note  B  supra. 

In  addition,  under  Exchange  Rule  117,  trading 
in  SuperUnit  securities  would  be  halted  for  one  hour 
if  the  Dow  Jones  Industrial  Average  ("Average”)  is 
calculated  at  a  value  of  250  or  more  points  below  its 
closing  value  on  the  previous  trading  day  ("Closing 
Value"),  and  for  two  hours  if,  on  the  same  day.  the 
Average  is  subsequently  calculated  at  a  value  of  400 
or  more  points  below  its  closing  value. 

See  Amex  Rules  421  and  024. 


options  trading,  by  a  Senior  Registered 
Options  Principal  or  Registered  Options 
Principal. 

Third,  the  proposal  adds  a  new 
Commentary  .03  to  Exchange  Rule  1 
which  provides  that  transactions  in  UIT 
secruities  may  be  effected  bn  the  Amex 
until  4:15  p.m.  on  each  business  day. 

This  trading  time  corresponds  with  the 
close  of  trading  for  index  options  and 
the  trading  hours  proposed  by  the  CBOE 
for  SuperShares. 

Fourth,  the  Amex  proposal  sets  forth 
the  customer  suitability  standards 
applicable  to  UIT  securities.  As  an 
initial  matter,  proposed  Commentary  .04 
would  require  that  customers  be 
provided  with  an  explanation  of  any 
special  characteristics  and  risks 
attendant  to  trading  the  securities  of  a 
unit  investment  trust  listed  under 
proposed  section  118B.  The  Amex  has 
stated  that  the  Exchange  will  circulate 
to  its  membership  information 
describing  any  such  characteristics  and 
risks  before  trading  commences  in  UIT 
securities.  Proposed  Commentary  .04  to 
Exchange  Rule  411  provides  that  before 
an  Exchange  member,  member 
organization,  or  registered  employee  of 
a  member  organization  recommends  a 
transaction  in  the  component  securities, 
resulting  from  the  subdivision  or 
separation  of  the  securities  issued  by  a 
unit  investment  trust,  or  in  the  units 
which  may  be  separated  into  the 
component  securities,  a  determination 
must  be  made  that  the  transaction  is  not 
unsuitable  for  the  customer.  The 
proposed  commentary  further  provides 
that  the  person  making  the 
recommendation  should  have  a 
reasonable  basis  for  believing  at  the 
time  of  making  the  recommendation  that 
the  customer  has  such  knowledge  and 
experience  in  financial  matters  that  he 
may  reasonably  be  expected  to  be 
capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the 
recommended  transaction  and  is 
Hnancially  able  to  bear  the  risks  of  any 
of  the  constituent  securities.  This  means 
that  a  customer  must  be  able  to  bear  the 
risks  of  the  constituent  securities  even  if 
the  recommended  transaction  is  limited 
to  the  purchase  of  the  whole  unit,  such 
as  a  SuperUnit,  and  does  not 
specifically  recommend  separating  the 
unit  into  its  component  parts,  such  as 
SuperShares. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 


requirements  of  section  6(b)(5). 
Specifically,  the  Commission  believes 
that  providing  for  the  exchange  trading 
of  securities  issued  by  unit  investment 
trusts  based  on  a  portfolio  of  stocks  in  a 
broad-based  stock  market  index  or  a 
portfolio  of  money  market  instruments 
will  offer  a  new  and  innovative  means 
of  participating  in  the  securities 
markets.  In  particular,  the  Commission 
believes  that  the  trading  of  SuperUnits 
and  SuperShares  will  accord  investors 
flexibility  in  shaping  their  investment 
needs  by  providing  (1)  the  means  to 
trade  open-end  mutual  funds  on  the 
secondary  market,  and  (2)  a  mechanism 
to  separate  a  stock  or  money  market 
investment  into  component  pieces.®*  For 
example,  investors  of  SuperUnits  will 
have  similar  risks  as  holders  of  money 
market  and  mutual  fund  holders  but  will 
have  the  added  benefit  of  being  able  to 
dispose  of  their  investment  in  the 
secondary  market  in  addition  to  still 
being  able  to  redeem  their  shares. 

Moreover,  the  ability  of  investors  to 
split  an  Index  or  Money  Market 
SuperUnit  into  SuperShares  representing 
the  respective  income  and  appreciation 
portion  of  the  SuperUnit  should  provide 
investors  with  flexibility  to  meet  their 
investment  needs.  For  example,  an 
investor  interested  in  maintaining  low 
risk  could  hold  on  to  the  income  portion 
and  sell  the  appreciation  portion  in  the 
secondary  market.  Investors  who  can 
bear  the  risks  of  the  Appreciation  and 
Protection  SuperShares  also  will  have 
the  ability  to  obtain  differential  rates  of 
return  on  a  capital  outlay  if  the  S&P  500 
Index  moves  in  a  favorable  direction 
above  or  below  a  specibed  amount.®® 

While  SuperUnits  (representing  a 
whole  Urr  interest)  are  analogous  to 
open-end  index  and  money  market 
funds,  SuperShares  (representing  the 
components  of  a  SuperUnit)  are  hybrid 
derivative  securities  having  certain 
option-like  characteristics  and  risks. 
Accordingly,  the  Commission  has 
reviewed  carefully  the  Amex’s  proposal 
to  ensure  that  the  rules  for  trading  UIT 

**  Pursuant  to  section  6(b)(5)  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to  a 
product  that  served  no  investment,  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  would  likely  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

For  example,  investors  could  use  the  Protection 
SuperShare  to  hedge  against  the  possibility  that  the 
value  of  the  S&P  500  Index  will  be  less  than  a 
specific  amount.  Of  course,  if  the  S&P  500  Index 
moves  in  the  wrong  direction,  the  Protection  and 
Appreciation  SuperShares  will  expire  worthless  and 
the  investors  will  have  lost  their  entire  investment. 
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securities  and  their  component  parts, 
induding  SoperUnits,  maintain  and  meet 
the  Act’s  Recrements  for  adequate 
investor  protection.** 

Because  UTT  securities  (induding 
SuperUnits)  can  be  divided  into 
component  parts,  some  of  which  may 
involve  a  level  of  risk  that  is  greater 
than  the  level  of  risk  involved  with 
traditional  mutual  fund  securities,  the 
Commission  has  several  speciHc 
concerns  regarding  the  trading  of  these 
securities.  In  particular,  these  UTT 
securities  raise  customer  suitability, 
disclosure,  and  secondary  market 
trading  issues  that  must  be  addressed 
adequately.  In  this  regard,  as  discussed 
in  detail  below,  the  Amex  has  proposed 
safeguards  that  are  designed  to  meet 
these  investor  protection  concerns. 

First,  the  Amex  has  addressed 
customer  suitability  concerns  by 
proposing  to  add  Commentary  .04  to 
Exchange  Rule  411.  As  noted  above. 
Commentary  .04  would  require  a  broker 
recommending  a  piurchase  of  a  unit 
investment  trust  security  product  (Le^ 
securities  issued  by  a  unit  investment 
trust  and  any  distinct  trading 
components  of  those  securities)  to 
determine  that  all  aspects  of  the 
product,  including  its  component  parts, 
are  not  unsuitable  for  the  customer  and 
that  the  customer  has  such  knowledge 
and  experience  in  financial  matters  that 
he  may  reasonably  be  expected  to  be 
capable  of  evaluating  the  risks  and 
special  characteristics  of  the 
recommended  transaction.  The  Rule 
also  requires  that  the  recommending 
broker  determine  that  the  customer  has 
the  financial  ability  to  bear  the  risk  of 
the  component  parts,  even  if  the 
recommendation  is  limited  to  purchasing 
a  whole  UIT  interest  rather  than  any  of 
the  component  securities.  This 
suitability  standard  is  almost  identical 
to  the  one  that  is  applied  and 
recommended  for  options  products.*'* 

As  applied  to  the  "SuperTrust" 
product  (i.e.,  SuperUnits  and 
SuperShares),  the  Commission  believes 
that  the  use  of  an  options-like  suitability 
standard  to  a  recommendation  to 
establish  a  position  (either  long  or  short) 
in  a  SuperUnit  or  a  SuperShare  will 
provide  protection  that  the 
recommendation  only  will  be  made  to 


**  In  reviewing  the  Amex  proposal,  the 
Commission  recognized  that  the  Amex  is  initially 
proposing  to  trade  only  the  SuperUnits.  Because 
SuperUnits  continually  are  separable  into 
SuperShares.  and  the  Amex's  proposed  listing 
guidelines  for  UIT  securities  are  broad  enough  to 
permit  the  trading  erf  component  securities,  the 
Commission  helices  it  is  appropriate  to  ensure  UmI 
Amex  rules  adequately  protect  investors  trading  in 
SoperUnits  and  SuperShares. 

**  See  eg.  Amex  Rule  923. 


those  investors  who  can  evaluate  and 
bear  the  risks  of  the  component 
securities.  The  Commission  believes 
that  applying  this  suitability  standard  to 
the  entire  piquet  is  necessary  because 
a  purchase  of  a  SuperUnit  always 
involves  the  potential  to  separate  the 
SuperUnit  later  into  component 
securities.** 

Second,  the  Commission  has  reviewed 
the  appropriate  account  approval 
standards.  For  example,  in  order  to 
trade  options  an  investor’s  account  must 
be  approved  for  options  trading.**  The 
Amex  has  not  proposed  to  require  or 
recommend  that  UIT  securities, 
including  SuperShares,  be  sold  only  to 
options  approved  accounts.  The 
Commission  finds  this  acceptable 
because  (1)  the  SuperUnits  and 
SuperShares  have  some  aspects  that  are 
more  akin  to  equity  than  to  options;  and 
(2)  the  Amex  has  developed  other 
adequate  customer  protection  rules 
applicable  to  transactions  in  these 
piquets.  For  example,  the  Amex  has 
proposed  to  require  that  discretionary 
transactions  in  UIT  securities  be 
approved  by  a  Senior  Registered 
Options  Principal,  a  Registered  Options 
Principal,  or  a  Person  delegated  such 
responsibility  under  Amex  Rule 
320(c](i).**  By  requiring  review  of  all 
discretionary  transactions  in  UTT 
securities  on  the  day  the  transaction  is 
executed,  in  addition  to  special 
supervisory  controls  to  open  a 
discretionary  account,  the  proposal  will 
ensure  that  discretionary  transactions 
are  appropriate  for  the  account  and  that 
the  account  suitability  standards  are 


In  a  letter  from  James  F.  Duffy,  Senior  Vice 
President  and  General  Counsel  Legal  S  Regulatory 
Policy  Division,  Amex,  to  Howard  L  Kramer, 
Assistant  Director,  Division  of  Market  Regulation. 
SEC.  dated  August  23. 1990,  the  Amex  stated  that  it 
understood  that  the  options-like  suitability  standard 
was  being  applied  to  the  SuperUnits  because  of 
their  separal^ty  into  component  securities  (i.e., 
SuperShares).  The  Amex  stated  that  it  did  not 
believe  that  a  heightened  suitability  standard  would 
apply  to  UTT  securities  that  were  not  separable  into 
component  securities.  While  the  Commission  does 
not  believe  that  a  heightened  suitability  standard 
necessarily  should  be  applied  to  non-separable  UIT 
securities,  it  is  impossible  to  predetermine  the 
appropriate  suitability  standard  for  every  potential 
new  product.  Thus,  in  the  event  Amex  decides  to 
list  a  non-separable  UIT  security,  to  fulffll  its 
regulatory  responsibilities  under  the  Act,  it  would 
have  to  determine  the  appropriate  suitability 
standard  necessary  for  the  protection  of  investors. 

**  These  rules  require  member  firms,  among  other 
things,  to  make  certain  inquiries  about  a  customer's 
financial  situation  and  investment  objectives  and 
verify,  and  maintain  records  containing,  this 
background  and  financial  information. 

As  discussed  in  Trading  of  UIT  Securities,” 
supra,  Amex  rules  require  discretionary  orders  in 
options-approved  accounts  to  be  amiroved  by  a 
Senior  Registered  Options  Priitcipal  or  a  Registered 
Options  Principal  arid  discretionary  orders  in  other 
accounts  to  be  approved  as  provided  in  Amex  Rule 
320(c)(i). 


being  met.  Moreover,  as  noted  above, 
the  Amex  has  proposed  special, 
heightened  suitability  standards  for 
these  products. 

In  summary,  the  Commission  believes 
that  the  options-like  suitability  standard 
applicable  to  the  "SuperTrust”  product 
and  the  special  supervisory  rules  for 
discretionary  transactions  will  provide 
adequate  protection  to  investors. 
Accordingly,  the  Commission  does  not 
believe  it  is  necessary  to  limit  the  sale  of 
the  "SuperTrust"  product,  which  has 
characteristics  of  debt,  equity  and 
options,  to  only  those  investors  that 
meet  the  account  eligibility  requirements 
for  options  trading.  'Ihe  Commission 
emphasizes,  however,  that 
recommendations  for  SuperShares 
should  be  limited  to  investors  who 
would  qualify  for  options  trading  if  they 
were  to  seek  qualification. 

Third,  the  Amex  has  addressed 
customer  disclosure  concerns  by 
requiring,  under  proposed  Commentary 
.04,  that  Amex  members  provide 
customers  with  an  explanation  of  any 
special  characteristics  and  risks 
attendant  to  trading  UIT  securities.  With 
respect  to  the  “SuperTrust”  product, 
section  5(b)(2)  of  the  Securities  Act  of 
1933  and  section  24(d)  of  the  Investment 
Company  Act  of  1940  require  that 
SuperUnit  secruities  intended  for  sale  or 
delivery  after  sale  be  accompanied  by  a 
statutory  prospectus.  Accordingly,  the 
Commission  believes  that  investors  in 
UIT  securities,  in  general,  and  in 
SuperUnit  securities,  in  particular,  will 
be  provided  with  adequate  disclosure. 

Fourth,  the  Amex  has  addressed  any 
market  impact  concerns  in  its  proposal. 
Specifically,  the  Amex  proposal  only 
permits  the  listing  of  UIT  securities  on  a 
portfolio  of  stocks  if  the  stock  market 
index  on  which  it  is  based  is  a  broad- 
based  index  that  the  Commission  has 
reviewed  and  approved  in  another 
context  Accordingly,  because  the  index 
on  which  a  UIT  interest  would  be  based 
already  would  be  the  subject  of 
derivative  instruments,  the  Commission 
believes  it  is  less  likely  that  the  listing 
and  trading  of  UIT  securities  would 
adversely  impact  U.S  securities 
markets.**  Moreover,  in  the  case  of  the 


The  Amex.  of  course,  could  submit  proposals 
pursuant  to  section  19(b)  to  trade  UIT  interests 
based  on  other  types  of  indexes.  This  will  provide 
the  Commission  an  opportunity  to  determine  if  a 
particular  index  raises  potential  manipulation  or 
orther  trading  abuse  concerns.  See  Securities 
Exchange  Act  Release  No.  26152  (October  3. 1988) 

S3  FR  39832  (October  12. 1988)  (order  approving 
listing  and  trading  rules  for  index  warrants).  The 
Commission  believes  this  approach  is  appropriate 
and  consistent  with  its  policy  on  the  trading  of  other 
types  of  index  products. 
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“SuperTrust”  product,  the  Cooimission 
notes  that  a  variety  of  derivative 
instruments  currently  trading,  including 
index  options  and  index  futures 
contracts,  are  based  on  the  S&P  500 
Index.  The  “SuperTrust”  product  does 
not  contain  features  that  make  it  likely 
to  impact  by  itself  the  U.S  securities 
markets. 

Finally,  the  Commission  finds  that  the 
Amex  has  designed  adequate  rules  and 
procedures  to  govern  the  trading  of  UTT 
securities,  including  SuperShares. 
Specifically,  the  Commission  believes 
that  the  Amex's  rules  governing  the 
trading  of  UIT  securities  provides 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  also  finds  that 
permitting  the  trading  of  UIT  interest 
until  4:15  p.m.  New  York  Time,  which 
corresponds  to  the  close  of  trading  for 
stock  index  options,  is  appropriate. 

The  Commission  finds  good  cause  for 
approving  amendment  no.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
finds  that  the  trading  hours  provided  for 
in  this  amendment  are  identical  to  the 
trading  hours  proposed  to  be  applied  to 
the  trading  of  UIT  securities  on  the 
CBOE.“  The  Commission  notes  that  no 
comments  were  received  in  connection 
with  this  proposal.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  this  portion  of  the  Amex's 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  amendment  no.  2 
to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchanges  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fiom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW,,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 

**  This  proposal  was  noticed  in  Securities 
Exchange  Act  Release  No.  28132  (June  19, 1990),  53 
FR  26038  (June  26, 1990) 


the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  23, 1992. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*®  that  the 
proposed  rule  change  (SR-Amex-90-06) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  92-4763  Filed  2-28-92;  8:45  am) 

BILLINQ  CODE  SOie-OI-M 

[Release  No.  34-30401;  File  No.  SR-BSE- 
92-01] 

Self-Regulatory  Organizationa;  Filing 
and  Order  Granting  Temporary 
Accelerated  Approval  of  Propoaed 
Rule  Change  by  Boston  Stock 
Exchange,  Inc.  Relating  to  Specialist 
Performance  Evaluation  Program 

February  24, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
14  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  February  5, 1992,  the 
Boston  Stock  Exchange.  Inc.  (”BSE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1  and  11 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  this 
order  grants  accelerated  approval  of  the 
BSE’s  proposed  rule  change. 

1.  Seif-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  extend  for  an 
additional  one  year  period  the  operation 
of  the  Exchange’s  Specialist 
Performance  Evaluation  Program 
(“SPEP”).* 

*®  15  U.S.C.  788(b)(2)  (1988). 

17  CFR  20a30-3(a)(12)  (1991). 

*  On  February  28, 1991,  the  Cominiaaion  granted 
accelerated  approval  to  the  BSE’s  proposal  to  renew 
the  SPEP  pilot  program  for  a  one-year  period, 
ending  on  February  26, 1992  see  Securities  Exchange 
Act  Release  No.  28919  (February  28, 1991),  56  FR 
9990  (March  8, 1991).  Prior  to  February  28, 1991,  the 
Commission  last  approved  the  Exchange’s  SPEP 
pilot  on  January  30, 1990  for  a  one-year  period  (see 
Securities  Exchange  Act  Rriease  No.  27656  ({anuary 
30, 1990).  55  FR  4296  (February  7. 1980)). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  BSE  orginially  filed  its  SPEP  pilot 
program  with  the  Commission  on 
September  28, 1984.*  Because  the 
commission  still  is  reviewing  whether  to 
grant  permanent  approval  to  the 
Exchange’s  proposal,  the  BSE  is 
submitting  this  filing  to  request  that  the 
current  pilot  program  be  extended  for  a 
one-year  period  in  order  to  enable  the 
Exchange  to  maintain  the  program, 
pending  permanent  approval  by  the 
Commission. 

Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(5),* 
in  that  the  questionnaire  results  weigh 
heavily  in  stock  allocation  decisions  and 
as  a  result  specialists  are  encouraged  to 
improve  their  market  quality  and 
administrative  duties,  thereby  promoting 
just  and  equitable  principles  of  trade 
and  aiding  in  the  perfection  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

*  See  Securities  Exchange  Act  Release  No.  22993 
(March  10, 1986),  51  FR  8928  (March  14. 1986) 
(approving  Pile  Na  9t-BSE-84-04). 

»  15  U&C  78f(bK5)  (1988), 


7414 


Federal  Register  /  Vol.  57,  No.  41  /  Monday,  March  2,  1992  /  Notices 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No.  SR- 
BSE-92-01  and  should  be  sumbitted  by 
March  23, 1992. 

IV.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Commission  believes  that 
specialist  units  play  a  crucial  role  in 
providing  stability,  liquidity  and 
continuity  to  the  trading  of  stocks  in  an 
auction  market  system.  Thus,  it  is 
critical  to  an  efficient  marketplace  that 
the  Exchange  conduct  effective 
oversight  of  specialist  performance. 
Essential  to  this  oversight  is  the 
Exchange’s  SPEP. 

'The  Exchange’s  SPEP  consists  of  a 
Specialist  Performance  Evaluation 
Questionnaire  (“questionnaire")  which 
is  administered  every  four  months  and 
is  completed  by  floor  brokers, 
specialists  acting  as  floor  brokers  in 
their  non-specialty  stocks  and  certain 
other  qualifying  clerks.  'The 
questionnaire  currently  contains  12 
questions,  8  of  which  are  weighted.  Each 
respondent  is  requested  to  grade  a 
specialist’s  performance  in  the  area 
addressed  by  each  question.  Further,  the 
Exchange  uses  a  nine  point  grading 
scale  to  rate  specialist  performance. 

Specialist  units  whose  performance 
falls  below  certain  threshold  levels  of 
acceptable  performance  are  subject  to 
performance  improvement  actions. 
These  actions  are  triggered  in  the  event 
a  specialist  unit  receives  (1)  an  overall 
average  grade  below  4.5  on  the 
questionnaire,  or  (2)  an  average  grade 
below  4.5  for  one  question  for  two  of 
three  consecutive  evaluation  periods. 
Specialists  units  coming  under  one  of 


these  two  categories  are  requested  to 
meet  informally  with  a  Performance 
Improvement  Subcommittee 
(“Subcommittee”).  In  this  meeting,  the 
Subcommittee  discusses  the  unit’s  poor 
performance  and  possible  measures  to 
improve  the  specialist’s  performance 
during  the  subsequent  evaluation  period. 
'The  meeting  is  voluntary  and  a 
specialist  unit  may  elect  not  to  attend. 

A  mandatory  meeting  with  the  Market 
Performance  Committee  ("MPC")  is 
required  in  the  event  a  specialist 
receives  an  overall  grade  below  4.5  on 
the  questionnaire  for  two  of  three 
successive  evaluation  periods,  or  if  the 
unit  receives  a  grade  of  4.5  on  one 
question  in  one  out  of  two  evaluation 
periods  subsequent  to  meeting  the 
conditions  for  an  informal  review  by  the 
Subcommittee. 

The  MPC  may  impose  the  following 
sanctions  upon  a  unit  following  a 
mandatory  hearing:  (1)  Withdraw 
Exchange  approval  of  a  member’s 
registration  as  a  specialist  in  one  or 
more  stocks,  (2)  reduce  the  percentage 
of  stocks  that  may  be  protected  by  a 
specialist  when  new  specialist  books 
are  allocated  (all  specialists  are 
obligated  to  reserve  10%  of  their 
specialty  stocks  for  acquisition  by  new 
specialists  developing  a  book),  or  (3) 
suspend  the  specialist’s  trading  account. 
BSE  Rules  also  permit  the  MPC  to 
impose  any  other  performance 
improvement  actions  it  deems 
appropriate  to  improve  a  unit’s 
performance.* 

On  February  26, 1991  and  again  on 
March  8, 1991,  the  Exchange  filed 
reports  with  the  Commission  describing 
its  experience  with  the  SPEP  pilot 
program  for  the  four  quarters  in  1990.® 
According  to  the  BSE's  reports,  no 
specialist  units  were  subject  to  a 
performance  improvement  action  during 
this  time  period.  The  Exchange’s  reports 
state  that  there  was  one  specialist  who 
received  an  average  grade  below  4.5  for 
one  question  in  the  last  review  period 
ending  December,  1990,  but  no  action 
was  taken  against  this  specialist 
because  the  SPEP  provides  that,  in  order 
to  invoke  a  meeting  with  the 
Subcommittee,  an  average  grade  below 
4.5  for  one  question  must  occur  in  two 
out  of  three  successive  review  periods. 


*  See  Securities  Exchange  Act  Release  No.  26162, 
(October  6, 1966).  53  PR  40301  (October  14. 1966) 
(approving  File  No.  SR-BSE-e7-6)  for  a  more 
detailed  description  of  the  BSE's  specialist 
performance  evaluation  program. 

*  See  letters  from  Karen  A.  Aluise,  Regulatory 
Review  Specialist.  BSE.  to  Mary  Reveli.  Branch 
Chief.  Division  of  Maricet  Regulatioa  SEC,  dated 
February  22, 1991  and  March  5, 1991.  Although  the 
two  reports  discuss  the  results  of  the  SPEP  for  the 
four  quarters  in  1990.  the  most  recently  fried  report 
provides  a  fuller  review  of  the  SPEP's  results. 


At  the  time  of  the  reports,  this  specialist 
had  received  the  low  average  grade  in 
only  one  review  period.  In  addition,  no 
specialist  unit  received  an  overall 
average  grade  below  4.5  on  the 
questionnaire. 

The  Commission  finds  that  the  BSE’s 
proposed  rule  change  to  extend  the 
SPEP  pilot  program  for  an  additional 
year  is  consistent  with  the  requirements 
of  the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act  ®  and  the  rules  and  regulations 
thereunder.  In  this  regard,  the 
Commission  believes  that  the  extension 
of  the  pilot  furthers  the  protection  of 
investors  and  the  public  interest 
because  it  allows  for  the  continued  .. 
evaluation  of  specialist  performance 
while  the  Commission  considers  the 
Exchange’s  request  for  permanent 
approval  of  the  SPEP.'^ 

Further,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  it  is  necessary  to  extend 
the  pilot  program’s  operation  while  the 
Commission  considers  the  Exchange’s 
proposal  to  approve  the  pilot  program 
on  a  permanent  basis  so  that  the 
program  can  continue  on  an 
uninterrupted  basis.  The  Commission 
believes,  therefore,  that  accelerated 
effectiveness  of  the  extension  of  the 
pilot  program  for  an  additional  one-year 
term  is  appropriate.  The  Commission 
also  notes  that  the  substance  of  the 
proposal  was  published  in  the  Federal 
Register  previously  and  no  comments  on 
the  proposal  were  received  by  the 
Commission.® 

It  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act  •  that  the 


•15  U.S.C.78f(1988). 

•  The  Commission  reiterates  the  request  stated  in 
Securities  Exchange  Act  Release  No.  26162.  supra 
note  4,  that  the  BSE  submit  objective  measures  of 
market  making  performance  to  the  Conunission  as 
soon  as  possible  pursuant  to  section  19(b)  of  the 
Act.  The  Commission  also  requests  that  the  BSE 
submit  a  report  to  the  Commission  describing  its 
experience  with  the  pilot  by  March  30. 1992.  The 
report  should  detail,  for  the  four  quarters  in  1991, 
questioimaire  results  for  all  specialist  units,  as  well 
as  any  actions  taken  by  the  Subcommittee  or  MPC 
in  response  to  the  scores.  Any  modifrcatioiu  to  the 
current  questiormaire  also  should  be  submitted  to 
the  Commission  as  a  proposed  rule  change  pursuant 
to  section  19(b)  of  the  Act. 

•  See  Securities  Exchange  Act  Release  No.  22993 
(March  10. 1986).  51  FR  8926  (March  14, 1986). 

•  15  U.S.C.  78s(b)(2)  (1988). 
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proposed  rule  change  be,  and  hereby  is, 
approved  for  a  one  year  period  ending 
on  February  26, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-4698  Filed  2-28-92;  8:45  am] 
BILUNG  CODE  SOUMH-M 


[Rateaae  No.  34-30393;  F««  No.  SR-CBOE- 
90-13] 

Seif-Regulatory  Organizations; 

Chicago  Board  Options  Exchange,  Inc. 

February  21, 1992. 

In  the  matter  of  Order  Approving  Proposed 
Rule  Change,  Including  Amendments  No.  1 
and  2,  and  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendments  No.  3, 
4,  5, 6,  and  7  to  ^e  Proposed  Rule  Change, 
Relating  to  Listing  Guidelines  for  Certain  Unit 
Investment  Trusts  and  the  Listing  of  Unit 
Investment  TYusts  Sponsored  by  SuperShare 
Services  Corporation 

I.  Introduction 

On  May  25, 1990,  the  Chicago  Board 
Options  Exchange,  Inc.  (“CBOE”  or 
“^change”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  section 
19(b)(1)  of  the  ^curities  Exchange  Act 
of  1934  (“Act”)  *  and  rule  19b-4 
thereunder,  ‘  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
securities  issued  by  certain  unit 
investment  trusts,  including  the 
securities  issued  by  unit  investment 
trusts  sponsored  by  SuperShare  Services 
Corporation  (“SSC”),  a  majority  owned 
subsidiary  of  Leland  O’Brien  Rubinstein 
Associates  Incorporated  (“LOR”).® 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28132  ()une 
19, 1990),  55  FR  26038  (June  26, 1990).  No 
comments  were  received  on  the 
proposed  rule  change.^ 


“>  17  CFR  200.30-3(a)(12)  (1961). 

‘  15  L'  S.a  78s(b)(l)  1988. 

*  17  cm  240.19b-4  (1991). 

*  The  CBOE  proposes  to  trade  SuperShare 
securities  that  will  be  issued  by  SSC.  See 
discussion,  at  "Listing  of  Unit  Investment  Trust 
Sponsored  by  SSC”  infra,  for  a  detailed  description 
of  SuperUnit  and  SuperShare  securities  that  are 
based  on  the  Standard  &  Poor's  500  Composite 
Stock  Price  Index  (SAP  500  Index)  and  U.S.  Treasury 
money  market  instruments. 

*  The  proposal  was  amended  on  July  30, 1990  and 
August  21, 1990  to  clarify,  among  other  things,  that 
the  stock  market  index  on  which  unit  investment 
trust  securities  may  be  based  must  be  a  broad- 
based  stock  market  index  that  is  of  the  type  the 
Commission  previously  has  reviewed  and  approved 
for  index  products  and  to  amend  the  customer 
suitability  standard.  The  amendments  to  the  rule 
Tiling  were  published  for  comment  in  Securities 
Exchange  Act  Release  No.  29382  (August  28, 1900) 


n.  Description  of  Proposal 

A.  Listing  Requirements  for  Unit 
Investment  Trusts  , 

The  Exchange  is  proposing  to  adopt 
rules  that  establish  listing  criteria  for 
unit  investment  trust  securities  (“UIT 
Interests”)  based  upon  a  portfolio  of 
stocks  included  in  a  broad-based  stock 
market  index,  and/or  a  portfolio  of 
money  market  instruments  or  other  debt 
securities.®  Under  the  CBOE  proposal, 
these  unit  investment  trusts  may  operate 
on  an  open  or  closed  end  basis.* 

Under  the  proposal,  a  unit  investment 
trust  must  have  total  assets  of  at  least 
$60,0(K),0(X)  at  the  time  of  formation  and 
have  a  minimum  public  distribution  of 
1,000,000  shares,  units,  or  other  trading 
components  held  by  400  holders 
(beneHcial  and/or  record  holders).  In 
addition,  the  stated  term  of  a  unit 
investment  trust  may  not  be  less  than 
two  years.’  As  regards  to  the  trustee  of 
a  unit  investment  trust  on  which  a  UIT 
interest  is  based,  such  trustee  must  be  a 
trust  company  or  banking  institution 
having  substantial  capital  and  surplus.* 
Fourth,  any  right  to  vote  which  is 
conferred  by  a  security  issued  by  a  unit 
investment  trust  may  be  divided 
between  the  separate  components  of  the 
units  and  must  be  “passed  through”  to 
the  beneHcial  holders  of  the  UIT 
interests. 


55  FR  36309  (September  5. 1990).  No  comments  were 
received  on  the  amendments,  llie  proposal  also  was 
amended  on  October  12, 1990,  and  October  23. 1990 
to  reduce  the  unit  of  trading  hvm  100  to  10 
SuperShares  and  to  preserve  current  Exchange 
requirements  that  securities  that  are  convertible, 
into  securities  in  which  tite  member  makes  a 
market  be  treated  as  n«Mi-market-maker  positions 
for  margin  purposes,  respectively.  The  proposal  was 
amended  again  on  August  21, 1991  to  increase  the 
margin  requirements  applicable  to  SuperShares,  in 
addition  to  permitting  covered  writing  of  SAP  500 
options  using  SuperUnits  and  Super^ares.  The 
proposal  was  amended  again  on  December  18, 1991 
to  require  that  CBOE  members  provide  a  prospectus 
to  an  investor  in  connection  with  each  transaction 
in  SuperShares.  Finally,  an  amendment  was 
submitted  on  February  7, 1992  to  correct  certain 
typographical  errors  made  in  the  proposal. 

*  The  index  would  have  to  be  one  that  the 
Commission  previously  had  approved  for  tracUng  a 
derivative  contracL 

*  UIT  interests  are  defined  in  the  proposed  CBOE 
rules  as  any  share,  unit,  w  other  interest  in  or 
relating  to  a  unit  investment  trust  including  the 
component  resulting  from  the  subdivision  or 
separation  of  such  an  interest. 

*  A  unit  investment  trust  however,  may  be 
terminated  before  two  years  under  certain 
circumstances,  as  specified  in  the  trust’s  governing 
documents. 

*  The  amount  of  capital  and  surplus  %will  be 
identihed  in  an  undeiiaking  from  the  trustee  to  the 
Exchange.  In  addition,  a  trustee  of  a  unit  investment 
trust  may  not  have  an  executive  officer  who  is  also 
an  officer  of  the  issuing  sponsor,  and  the  trustee  and 
issuer  may  not  be  under  common  control.  A  change 
in  the  trustee  also  may  not  be  made  without  prior 
notice  to  and  approval  of  the  Exchange. 


Under  the  proposal,  the  Exchange  will 
consider  the  suspension  of  trading  in  or 
removal  from  listing  of  the  securities  of 
a  unit  investment  trust  if  further 
dealings  in  such  securities  appear 
unwarranted  due  to  any  of  the  following 
circumstances;  the  trust  has  more  than 
60  days  remaining  until  termination  and 
there  are  less  than  50  record  and/or 
beneficial  holders  of  shares,  units  or 
trading  components  thereof  for  20  or 
more  consecutive  trading  days;  there 
has  been  a  failure  on  the  part  of  the  tnist 
and/or  sponsor  to  comply  with  the 
CBOE’s  listing  policies  or  agreements;  or 
such  other  event  occurs  or  condition 
exists  that,  in  the  OBOE'S  opinion, 
makes  further  dealings  on  the  Exchange 
inadvisable.* 

B.  Listing  of  Unit  Investment  Trust 
Sponsored  by  Superstore  Services 
Corporation 

The  CBOE  will  consider  listing  UIT 
interests  on  a  case-by  case  basis. 
Currently,  the  CBOE  proposes  to  list  the 
component  securities  of  an  open  end 
unit  investment  trust  sponsored  by  SSC, 
a  majority  owned  subsidiary  of  Leland 
O’Brien  Rubinstein  Associates 
Incorporated.  *®  This  unit  investment 
trust  wiU  be  named  "SuperTrust”  and 
initially  will  consist  of  two  separate 
trusts,  the  Index  Trust  and  the  U.S. 
Treasury  Money  Market  Trust  (“Money 
Market  Trust”).  For  an  initial  investment 
of  at  least  $10,000,  an  investor  may 
purchase  shares  of  either  the  Index 
Series  or  the  U.S.  Treasury  Money 
Market  Series  of  the  Capital  Market 
Fund,  Inc.  (’’Fund”),  which  is  an  open- 
end  management  investment  company 
organized  as  a  series  fund  under  the 
Investment  Company  Act  of  1940.  Fund 
shares  will  not  be  exchange-traded. 
Throughout  the  life  of  the  SuperTrust, 
holders  of  shares  of  the  Index  Series  of 
the  fund  will  be  able  to  tender  shares 
with  a  minimum  net  asset  value  of 
$5,000  for  dejmsit  into  the  Index  Trust 
and  receive,  in  exchange.  Index  Trust 
SuperUnit  securities  (“Index  Trust 
SuperUnits”),  Similarly,  holders  of 
shares  of  the  U.S.  Treasury  Money 
Market  Series  of  the  Fund  will  be  able  to 
tender  shares  with  a  minimum  net  asset 
value  of  $5,000  for  deposit  into  the 
Money  Market  Trust  and  receive,  in 


•  Any  decision  to  suspend  trading  in  or  remove 
from  listing  the  securities  of  a  unit  investment  trust 
will  be  made  piursuant  to  Exchange  rules. 

The  CBOE  is  proposing  to  list  the  SuperShare 
securities  that  result  frmn  te  separaton  of  the 
SuperUnit  securities  issued  by  the  Triist. 
Concurrently  with  approval  of  the  CBOE  proposal, 
the  Commission  has  approved  a  proposal  by  the 
American  Stock  Exchange,  Inc.  ("Amex")  to  list  the 
SuperUnit  securities.  See,  Securities  Exchange  Act 
Release  No.  30394. 
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exchange,  U.S.  Treasury  Money  Market 
Trust  SuperUnit  securities  (“Money 
Market  Trust  SuperUnits").“  Index 
Trust  and  Money  Market  Trust 
SuperUnits  are  redeemable  units  of 
beneficial  interest  investing  in  the  Index 
Series  and  U.S.  Treasury  Money  Market 
Series  of  the  Fund,  respectively.  Both 
the  Index  Trust  and  the  Money  Market 
Trust  will  operate  on  an  open-end  basis 
with  no  maximum  number  of  holders. 

Upon  payment  of  a  separation  fee, 
holders  may  separate  their  SuperUnits 
into  four  distinct  securities  called 
SuperShares.^’  Index  Trust  SuperUnits 
can  be  separated  into  an  Appreciation 
SuperShare  and  a  Priority  SuperShare. 
The  Appreciation  SuperShare  represents 
an  interest  in  the  potential  capital 
appreciation  of  the  Index  Trust 
SuperUnit  by  providing  the  holder  with 
the  right  to  receive  at  termination  of  the 
Index  Trust  any  portion  of  the  net  asset  , 
value  of  the  SuperUnit  that  exceeds  a 
specified  amount,**  The  Priority 
SuperShare  gives  the  holder  the  right  to 
receive  all  dividends  paid  on  the  Index 
SuperUnit  and  on  termination  the  net 
asset  value  of  the  Index  Trust 
SuperUnit,  less  an  amount  equal  to  what 
the  Appreciation  SuperShare  is  entitled. 
On  termination,  payments  ordinarily 
will  be  made  in  shares  of  the  Index 
Series  of  the  Fund. 

The  Money  Market  Trust  SuperUnit 
can  be  separated  into  a  Protection 
Supershare  and  an  Income  and  Residual 
Supershare.  The  Protection  Supershare 
is  designed  to  permit  its  holder  to  hedge 
against  the  possiblity  that  the  value  of 
the  S&P  500  Index  will  be  less  than  a 
speciHed  amount  at  the  termination  of 
the  Money  Market  Trust.  If  the  Index 

' '  The  commencement  of  the  exchange  offer  of 
Fund  shares  for  SuperUnits  is  conditioned  upon  an 
aggregate  of  two  billion  dollars  in  subscriptions  for 
the  Index  Trust  and  the  Money  Market  Trust 
SuperUnits  and  the  satisfication  of  the  Amex  and 
the  CBOE  listing  standards.  SSC  represents  that  if 
these  conditions  are  not  met  all  subscriptions  will 
be  cancelled  and  no  Fund  shares,  SuperUnits  or 
SuperShares  will  be  issued. 

*•  The  exchange  offer  will  continue  until  the 
SupeiTrust  termination  date  and  may  be  terminated 
or  suspended  only  under  the  limited  circumstances 
described  in  the  Sth  Amended  and  Restated 
Application  pursuant  to  section  6(c)  of  the  1940  Act 
("Application"),  namely.  Trust  delisting  from  the 
Amex.  termination  based  on  a  Commission  order,  or 
when  the  net  asset  value  of  the  Index  Trust 
SuperUnits  exceeds  the  Termination  Date  Amount 
for  such  units. 

The  voting  rights  of  a  SuperUnit  %vill  be  divided 
equally  between  the  SuperShares  that  together 
comprise  the  SuperUnit. 

'*  The  Appreciation  SuperShare  has 
characteristics  that  are  similar  to  a  call  option  (or 
warrant).  As  noted  above,  the  holder  is  entitled  to 
the  amount  the  Index  SuperUnit  exceeds  a  pre¬ 
stated  specified  amount  This  amount  is  similar  to  a 
strike  price.  If  the  market  outperforms  the  "strike 
price,"  as  with  any  call  index  option,  the  owner  is 
entitled  to  the  difference. 


Trust  SuperUnit  at  the  termination  of  the 
Money  Market  Trust  is  less  than  a 
speciHed  amount,  the  holder  will  receive 
an  amount  equal  to  the  deHciency,  with 
a  cap  at  a  certain  level.  **  The  Income 
and  Residual  SuperShare  represents  the 
right  to  receive  at  termination  the  net 
asset  value  of  the  SuperUnit  less  an 
amount  equal  to  what  the  Protection 
SuperShare  is  entitled.  **  On 
termination,  payments  ordinarily  will  be 
made  in  shares  of  the  U.S.  Treasury 
Money  Market  Series  of  the  Fund.  *■* 

SuperUnits  may  be  redeemed  at  any 
time  for  an  in-kind  distribution  of  Fund 
shares.  **  SuperShares  cannot  be 
redeemed  separately,  but 
complementary  SuperShares  may  be 
recombined  into  SuperUnits  and  then 
redeemed  into  Fund  shares. 

C.  Trading  Rules  for  UIT  Interests 

The  CBOE  proposal  includes  rules  to 
govern  the  trading  of  UIT  interests.*® 
First,  the  CBOE  proposal  amends 
current  Exchange  rules  governing  the 
application  of  trading  halts.  SpeciHcally, 
the  CBOE  proposal  would  amend 
Exchange  Rule  6.3  authorize  Floor 
OfHcials,  when  determining  whether  to 
halt  trading  in  UIT  interests  based  on  a 
stock  index  (“index  UIT  interests”),  to 
consider  whether  trading  in  index 
options  has  been  halted  pursuant  to  the 
provisions  of  Exchange  Rule  24.7.®°  The 

The  Protection  SuperShare  has  characteristics 
that  are  similar  to  a  put  option  (or  warrant)  spread. 
As  noted  above,  the  holder  is  entitled  to  recieve  the 
amount  the  value  of  the  Index  SuperUnit  is  less  than 
a  pre-established  specified  amount  with  a  cap  at  a 
certain  level.  The  specified  amount  and  cap  level 
are  analogous  to  strike  prices. 

The  Income  and  Residual  SuperShare  is  an 
extremely  complex  component  of  the  Money  Market 
SuperUnit  Investors  shoud  be  informed  that  the 
returns  on  the  Income  and  Residual  SuperShare  are 
linked  to  the  value  of  the  S&P  500  Index  although 
they  are  components  of  the  Money  Market 
SuperUnit  Accordingly.  CBOE  members 
recommending  transactions  in  SuperUnits  or 
SuperShares  should  be  careful  to  give  a  clear  and 
concise  description  of  the  Income  and  Residual 
SuperShare. 

”  See  note  14  supra. 

>•  SSC  has  reserved  the  right  to  redeem  in  cash  or 
in  a  combination  of  cash  and  Fund  shares. 

••  The  majority  of  these  rules  originally  were  filed 
with  the  Commission  to  govern  the  trading  on  the 
Exchange  of  stocks,  warrants,  and  other  securities 
instruments  and  contracts,  on  either  a  listed  or  an 
unlisted  basis.  See  File  No.  SR-CBOE-90-08.  The 
Commission  approved  this  proposal  on  October  19. 
1990.  See  Securities  Exchange  Act  Release  No. 

26556  (October  19. 1990).  55  FR  43233  (October  2a 
1990).  This  order  approves  the  application  of  these 
rules  to  the  trading  of  UIT  interests. 

so  CBOE  Rule  24.7  states  that  trading  in  index 
options  can  be  halted  when,  among  other  things, 
trading  has  been  halted  or  suspended  in  underlying 
stocks  that  have  a  weighted  value  representing  20% 
or  more  of  the  index  value,  the  current  calculation 
of  the  index  derived  from  the  current  market  prices 
of  the  stocks  is  not  available,  or  other  unusual 
conditions  or  circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly  market  are 


proposal  also  amends  Exchange  Rule 
6.3A  to  specify  that  trading  in  index  UIT 
interests  will  be  halted  whenever 
trading  in  index  options  is  halted  under 
the  rule's  provisions.  Under  Rule  6.3A 
trading  in  index  options  is  halted 
whenever  the  trading  of  all  stock  on  the 
New  York  Stock  Exchange  (“NYSE") 
has  been  halted  or  suspended  as  a  result 
of  the  activation  of  circuit  breakers  on 
the  NYSE.** 

Second,  the  CBOE  is  proposing  to 
apply  its  current  multiple  market-maker 
system  of  trading  to  the  trading  of  UIT 
interests.  In  addition,  the  CBOE 
proposes  to  amend  current  Exchange 
rules  relating  to  market  maker  trading  of 
UIT  Interests.  Specifically,  the  current 
proposal  would  amend  Exhange  rules 
that  require  a  market  maker  to  obtain  a 
single  Letter  of  Guarantee  from  a 
clearing  member,  and  instead  would 
permit  a  market  maker  to  obtain 
separate  Letters  of  Guarantee  to  cover 
the  specific  securities  to  be  traded  by 
the  market  maker,  including  UIT 
interests.  Permitting  a  market  maker  to 
obtain  separate  Letters  of  Guarantee 
will  make  it  easier  for  market  makers  to 
acquire  Letters  of  Guarantee  for  new 
products,  while  providing  clearing  Hrms 
with  discretion  in  determining  for  which 
products  they  will  issue  these  letters. 

The  current  proposal  also  amends 
existing  Exhange  Rule  8.8  which 
generally  prohibits  a  member  from 
acting  in  both  a  principal  and  agency 
capacity  on  the  same  business  day  with 
respect  to  any  of  the  securities  traded  at 
a  given  station  on  the  floor  of  the 
Exchange.  Interpretation  and  Policy  .02 
to  Rule  8.8  would  be  amended  to  add 
UIT  interests  to  the  list  of  index  related 
products  (such  as  index  options,  market 
baskets,  index  participations,  and  index 
warrants)  based  on  the  Standard  & 
Poor’s  100  Composite  Stock  Price  Index 
(“S&P  500  Index”)  or  that  Standard  & 
Poor’s  500  Composite  Stock  Price  Index 
(“S&P  500  Index”)  that  would  be  deemed 
to  be  related  to  each  other,  so  that  a 
member  could  not  act  as  a  market 
maker  and  as  a  floor  broker  in  any  of 
the  foregoing  securities  on  the  same 
business  day. 

Third,  the  proposal  adds  to  the  CBOE 
Rules  a  new  chapter  XXX  that  contains 

present  Rule  24.7  further  requires  that  trading  in  a 
class  of  stock  index  options  be  halted  when  it  has 
been  determined  that  the  trading  of  futures  on  the 
same  or  a  closely  realted  stock  index  has  been 
halted  due  to  a  decline  of  30  S&P  500  Index  points 
from  the  closing  value  of  the  previous  trading  day. 

*  ‘  NYSE  rules  currently  provide  for  a  one  hour 
trading  halt  if  the  Dow  Jones  Industrial  Average 
("DJIA")  declines  250  points  from  the  previous  day's 
closing  value  and  a  two  hour  trading  halt  if  the  DJIA 
declines  400  points  from  the  previous  day's  closing 
value. 
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rules  that  are  applicable  to  the  trading 
of  UIT  interests.  These  rules  originally 
were  proposed  by  the  CBOE  to  govern 
the  trading  of  stocks,  warrants,  and 
other  securities  instruments  and 
contracts.*®  The  current  proposal 
applies  these  rules  to  the  trading  of  UIT 
interests.  Under  the  proposal,  however, 
UIT  interests  also  will  be  subject  to  the 
rules  in  chapters  I  through  XIX  to  the 
same  extent  as  those  rules  apply  to 
option  contracts  unless  the  rules  are 
replaced  by  the  rules  in  new  chapter 
XXX,  or  the  context  otherwise  requires. 

SpeciHcally,  the  proposed  rules  in 
new  chapter  XXX  establish  the  hours  of 
trading  for  UIT  interests  to  be  the  same 
as  the  hours  provided  in  CBOE  Rule  24.6 
for  index  options.  These  hours  currently 
are  8:30  a.m.  Chicago  time  until  3:15  p.m. 
Chicago  time.  Further,  these  proposed 
rules  govern  the  making  of  bids  and 
offers  on  UIT  interests,  the  priority  and 
precedence  of  bids  and  offers  on  UIT 
interests,  the  trading  by  market  makers 
of  UIT  interests,  and  the  inputting  of 
quotations  on  the  Exchange  quotation 
system.  These  proposed  rules  also 
specifically  provide  that  the  unit  of 
trading  for  SuperShares  will  be  ten 
SuperShares. 

In  addition,  the  current  proposal  sets 
forth  non-market  maker  margin 
requirements  specifically  for  the 
SuperShares  that  are  proposed  to  be 
traded.  The  minimum  initial  margin 
requirement  for  any  long  position  in  the 
Appreciation,  Protection,  and  Income 
and  Residual  SuperShares  would  be 
100%  of  the  current  market  value.  The 
minimum  initial  margin  requirement  for 
any  long  position  in  the  Priority 
SuperShare  would  be  50%  of  the  current 
market  value  since  this  position  is 
equivalent  to  having  a  covered  write 
and  thus  should  be  accorded  equivalent 
margin  treatment.  For  any  SuperShares 
sold  short,  the  minimum  initial  margin 
requirement  would  be  50%  of  the  current 
market  value  plus  100%  of  the  sale 
proceeds.  The  proposed  rule  further 
provides  that  the  minimum  amount  of 
maintenance  margin  shall  be  25%  of  the 
current  market  value  of  all  SuperShares 
held  long  in  the  non-market  maker’s 
account,  plus  $2.50  per  SuperShare  or 
100%  of  the  current  market  value, 
whichever  amount  is  greater,  of  each 
SuperShare  held  short  in  the  account 
having  a  current  market  value  of  less 
than  $5,  plus  $5  per  SuperShare  or  30% 
of  the  current  market  value,  whichever 
amount  is  greater,  of  each  SuperShare 
held  short  in  the  account  having  a 
current  market  value  of  $5  or  more. 


**  See  note  18  supra. 


The  proposal  also  provides  that 
margin  is  not  required  to  be  deposited 
for  a  call  options  contract  on  a  S&P  500 
market  index  carried  in  a  short  position 
as  long  as  there  is  deposited  in  the  same 
account  a  long  position,  having  an 
aggregate  market  value  at  least  equal  to 
the  underlying  value  of  the  S&P  500 
contracts  needing  to  be  covered,  in  one 
of  the  following:  (1)  The  Index 
SuperUnit;  (2)  a  combination  of  the 
Priority  and  the  Appreciation 
SuperShares;  or  (3)  the  underlying  open 
end  index  mutual  fund,  specifically 
designated  by  the  Exchange.  To  receive 
this  margin  treatment  for  S&P  500 
options,  the  proposal  requires  that  the 
total  aggregate  market  value  of  the 
underlying  position  in  SuperUnits, 
SuperShares,  or  Fund  shares  be  at  least 
equal  to  the  aggregate  current  value  of 
the  S&P  option  being  covered.  Further,  it 
the  non-market  maker  is  covering  an 
S&P  500  option  with  the  Appreciation 
and  Priority  SuperShares,  the  non- 
market  maker  is  required  to  maintain  an 
equal  number  of  Appreciation  and 
Priority  SuperShares.  In  its  filing,  the 
CBOE  states  that  SuperUnits  and 
SuperShares  are  appropriate  cover  for 
S&P  500  options  contracts  and  that  their 
value  will  more  than  cover  any  margin 
call  on  an  S&P  500  options  position. 

For  the  purpose  of  market  maker 
margins,  the  proposal  permits  Fund 
shares  and  SuperUnits  to  be  used  as 
offset  positions  for  SuperShares.  The 
proposal  also  permits  market  makers  to 
enter  into  offset  transactions  as  defined 
under  §  220.12(a}  of  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  for  UIT  interests, 
including  SuperShares.  These 
requirements  are  similar  to  the 
requirements  for  options  market  makers. 

Further,  the  proposal  contains  rules,  to 
be  included  in  New  chapter  XXX,  that 
govern  a  CBOE  member’s  conduct  in 
transacting  business  with  the  public. 
Specifically,  proposed  Rule  30.50 
governs  the  opening  and  the  supervision 
of  customer  accounts  by  a  member 
organization.  Proposed  Interpretation 
and  Policy  .04  to  proposed  Rule  30.50 
provides  that  discretionary  transactions 
in  UIT  interests  are  subject  to  the 
provisions  of  CBOE  Rule  9.10,  which 
governs  a  member  organization’s 
exercise  of  discretionary  authority  with 
respect  to  options  transactions  in  a 
customer’s  account.  That  Rule  would 
require  the  approval  by  a  Senior 
Registered  Options  Principal  for  the 
member  organization  to  have 
discretionary  authority  to  trade  UIT 
interests  for  any  customer  account.  Rule 
9.10  further  requires  that  all 
discretionary  orders  in  UIT  Interests  be 


initialed  by  a  Registered  Options 
Principal  on  the  day  the  transaction  is 
executed. 

Finally,  the  current  proposal  sets  forth 
the  customer  suitability  standards 
applicable  to  UIT  interests.  First, 
Interpretation  and  Policy  .03  to  proposed 
Rule  30.50  requires  that  customers  be 
provided  with  an  explanation  of  any 
special  characteristics  and  risks 
attendant  to  trading  UIT  interests.  The 
CBOE  has  stated  that  the  Exchange  will 
circulate  to  its  membership  information 
describing  any  such  characteristics  and 
risks  about  trading  commences  in  a  UTT 
interest. 

Second,  CBOE  rules  would  provide 
that  before  an  Exchange  member 
organization  or  an  officer,  partner,  or 
employee  of  the  member  organization 
recommends  a  transaction  in  the 
component  securities  resulting  from  the 
subdivision  or  separation  of  any  UIT 
interest  or  in  units  that  may  be  divided 
into  the  component  securities,  a 
determination  must  be  made  that  the 
component  securities  or  units  are  not 
unsuitable  for  the  customer.  The  rule 
proposal  further  provides  that  the 
person  making  the  recommendation 
should  have  a  reasonable  basis  for 
believing  at  the  time  of  making  the 
recommendation  that  the  customer  has 
such  knowledge  and  experience  in 
financial  matters  that  he  may 
reasonably  be  expected  to  be  capable  of 
evaluating  the  risks  and  the  special 
characteristics  of  the  recommended 
transaction  and  is  financially  able  to 
bear  the  risks  of  the  recommended 
transaction  and  consitutent  securities. 
This  would  mean  that  a  customer  must 
be  able  to  bear  the  risks  of  the 
constituent  securities  even  if  the 
recommended  transaction  is  limited  to 
the  purchase  of  the  whole  unit,  such  as  a 
SuperUnit,  and  did  not  specifically 
recommend  separating  the  unit  into  its 
components,  such  as  SuperShares. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5). 
Specifically,  the  Commission  believes 
that  providing  for  the  exchange  trading 
of  securities  issued  by  unit  investment 
trusts  based  on  a  portfolio  of  stocks  in  a 
broad-based  stock  market  index  or  a 
portfolio  of  money  market  instruments 
will  offer  a  new  and  innovative  means 
of  participating  in  the  securities 
markets.  In  particular,  the  Commission 
believes  that  the  trading  of  SuperUnits 
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and  SuperShares  will  give  investors 
flexibility  in  shaping  their  investment 
needs  by  providing  (1)  the  means  to 
trade  open-end  mutual  funds  on  the 
secondiuy  msulcet,  and  (2)  a  mechanism 
to  separate  a  stock  or  money  market 
investment  into  component  pieces.*’  For 
example,  investors  of  SupeilJnits  will 
have  similar  risks  as  holders  of  money 
market  and  mutual  fond  holders  but  wilt 
have  the  added  benefit  of  being  able  to 
dispose  of  their  investment  in  the 
secondary  market  in  addition  to  still 
being  able  to  redeem  their  shares. 

Moreover,  the  ability  of  investors  to 
further  split  an  Index  or  Money  Market 
SuperUnit  into  SuperShares  representing 
the  respective  income  and  appreication 
portion  of  the  SuperUnit  should  provide 
investors  flexibility  to  meet  their 
investment  needs.  For  example,  an 
investor  interested  in  maintaining  low 
risk  could  hold  on  to  the  Priority 
SuperShare  and  sell  the  Appreciation 
SuperShare  in  die  secondary  maricet. 
Investors  who  can  bear  the  risks  of  the 
Appreciation  and  Protection 
SuperShares  also  will  have  the  ability  to 
obtain  differential  rates  of  return  on  a 
capital  outlay  if  the  S&P  500  Index 
moves  in  a  favorable  direction  above  or 
below  a  specified  amount** 

While  SuperUnits  (representing  a 
whole  UIT  interest)  are  emalogous  to 
open-end  index  and  money  market 
fiinds.  Super^iares  (representing  the 
components  of  a  SuperUnit)  are  hybrid 
derivative  securitites  having  certian 
option-like  diaru;teristics  and  risks. 
Accordingly,  the  Commission  has 
reviewed  carefully  the  CBOE's  proposal 
to  ensure  that  the  rules  for  trading  UIT 
interests  and  their  component  parts 
including  SuperShares  maintain,  and 
meet  the  Act's  requirements  for, 
adequate  investor  protection. 

The  Commission  has  several  specific 
conems  regarding  the  trading  of  UIT 
interests  and.  in  particular  SuperShares. 
that  involve  customer  suitability. 

**  Pursuant  to  section  6(b)(5)  of  the  Act  the 
CommissioB  ntust  predicate  approval  of  exchange 
trading  for  new  pr^ncts  apon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to  a 
product  that  aerved  no  hedging  or  other  economic 
function,  because  any  benefits  that  might  be  derived 
by  market  participants  would  likely  be  outweighed 
by  the  potential  fw  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns. 

**  For  example,  investors  could  use  the  Protection 
StqrerShare  to  hedge  against  the  possibility  that  die 
value  of  the  ShP  SOO  Index  will  be  less  than  a 
specific  amount  Of  course,  if  the  S&P  500  Index 
moves  in  the  wrong  direction,  the  Protection  and 
Appreciation  SuperShares  will  eiqiiie  worthless  and 
the  investors  wili  have  lost  their  entire  investment. 
Moreover,  the  appreication  value  of  the  Protection 
Supershare  is  capped,  similar  to  a  capped  put  option 
or  a  put  spread. 


disclosure,  and  secondary  market 
trading.  In  this  regard,  as  discussed  in 
detail  below,  the  CBOE  has  proposed 
safeguards  that  are  designed  to  meet 
these  investor  protection  concerns. 

First,  the  CBOE  has  addressed 
customer  suitability  concerns  by 
proposing  to  add  Interpretation  and 
Policy  .03  to  proposed  Rule  30.50. 
Interpretation  and  Policy  .03  would 
require  a  broker  recommending  a 
purchase  of  a  UIT  interest  product  (/.e., 
securities  issued  by  a  unit  investment 
trust  and  any  distinct  trading 
components  of  those  securities]  to 
determine  that  all  aspects  of  the 
product,  including  its  component  parts, 
are  not  unsuitable  for  the  customer  and 
that  the  customer  has  the  financial 
ability  to  bear  the  risk  of  the  product, 
including  its  component  parts,  even  if 
the  recommendation  is  limited  to 
purchasing  a  whole  UIT  interest  rather 
than  any  of  the  component  parts.  This 
suitability  standard  is  substantially 
identical  to  the  one  that  is  applied  to 
recommendations  in  options  products. 

As  applied  to  the  “SuperTrust” 
product  (/.e..  SuperUnits  and 
SuperShares),  the  Commission  believes 
that  the  use  of  an  options-like  suitability 
standard  to  a  recommendation  to 
purchase  or  sell  either  a  SuperUnit  or  a 
SuperShare  will  provide  protection  that 
the  recommendation  only  will  be  made 
to  those  investors  who  can  evaluate  and 
bear  the  risks  of  the  product  as  a  whole 
including  its  component  parts.  The 
Commission  believes  that  applying  diis 
suitability  standard  to  the  entire  product 
is  necessary  because  a  purchase  of  a 
SuperUnit  always  involves  the  potential 
to  separate  the  SuperUnit  later  into 
component  securities. 

Second,  the  Commission  has  reviewed 
the  appropriate  account  approval 
standards.  For  example,  in  order  to 
trade  options  an  investor's  account  must 
be  approved  for  options  trading.**  The 
CBOE  has  not  proposed  to  require  or 
recommend  that  UIT  interests,  including 
SuperShares,  be  sold  only  to  options 
approved  accounts.  The  Commission 
finds  this  acceptable  because  (1)  the 
SuperUnits  and  SuperShares  have  some 
aspects  that  are  more  akin  to  equity 
secruties  than  to  options;  and  (2)  the 
CBOE  has  develof^  other  adequate 
customer  protection  rules  applicable  to 
transactions  in  these  products.  For 
example,  the  CBOE  has  proposed  to 
apply  CBOE  Rule  9.10  to  discretionary 
accounts  for  trading  in  UIT  interests.  By 

•*  These  rulee  require  member  firms,  among  other 
things,  to  m^ce  certain  Inquiries  about  a  customer’s 
financial  situation  and  investment  objectives  and 
verify,  and  maintain  re^rds  containing,  this 
backhand  and  finaiidal  information. 


requiring  review  of  all  discretionary 
transactions  in  UIT  interests  on  the  day 
the  transaction  is  executed,  in  addition 
to  special  supervisory  controls  to  open  a 
discretionary  account,  the  rule  will 
ensure  that  discretionary  transactions 
are  appropriate  for  the  account  and  that 
the  acocunt  suitability  standards  are 
being  met.  Moreover,  as  noted  above, 
the  CBOE  has  proposed  special, 
heightened  suitability  standards  for 
these  products.  In  summary  the 
Commission  believes  that  the  options¬ 
like  suitability  standard  applicable  to 
the  "SuperTrust"  product  and  the 
special  sperv'isory  rules  for 
discretionary  transactions  will  provide 
adequate  protection  to  investors. 
Accordingly,  the  Commission  does  not 
believe  that  it  is  necessary  to  limit  the 
sale  of  the  “SuperTrust"  product,  which 
has  characteristics  of  debt,  equity  and 
options,  to  only  those  investors  that 
meet  the  account  eleigibilty 
requirements  for  options  trading. 

Third.  The  CBOE  has  addressed 
customer  disclosure  concerns  by 
requiring,  under  proposed  Interpretation 
and  Policy  .03  to  Exchange  Rule  30.50, 
that  CBOE  members  provide  customers 
with  an  explanation  of  any  special 
characteristics  and  risks  attendant  to 
trading  UIT  interests.  Further,  the  CBOE 
will  require,  under  proposed 
Interpretation  and  Policy  .05  to 
Exchange  Rule  30.50,  that  all  investors 
in  Supershares  be  provided  a 
prospectus,  describing  the  SuperTrust 
and  secruities  issued  by  the  Trust. 
Interpretation  and  Policy  .05  states  that 
unless  the  member  organization  has  a 
system  in  place  which  will  verify  that 
they  previously  delivered  a  prospectus 
to  each  investor,  it  will  require  a 
prospectus  to  be  delivered  in 
conjunction  with  each  transaction  in 
Supershares.  Accordingly,  the 
Commission  believes  that  investors  in 
UIT  interests,  in  general,  and 
in"SuperTrust"  securities,  in  particular, 
will  be  provided  with  adequate 
disclosure. 

Fourth,  the  CBOE  has  addressed  any 
market  impact  concerns  in  its  proposal. 
Specifically,  the  CBOE  listing 
requirements  only  permit  the  listing  of 
UIT  interests  bas^  on  a  portfolio  of 
stocks  if  the  stock  market  index  on 
which  it  is  based  is  a  broad-based  index 
that  the  Commission  has  reviewed  and 
approved  in  another  context. 
Accordingly,  because  the  index  on 
which  a  UIT  interest  would  be  based 
already  would  be  the  subject  of 
derivative  instruments,  the  Commission 
believes  it  is  less  likely  that  the  listing 
and  trading  of  UIT  interests  would 
adversely  affect  U.S.  securities 
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markets.**  Moreover,  in  the  case  of  the 
“SuperTrust"  product,  the  Commission 
notes  that  a  variety  of  derivative 
instruments  currently  trading,  including 
index  options  and  index  futures 
contracts,  are  based  on  the  S&P  500 
Index.  Moreover,  in  many  respects,  the 
Urr  interests  are  not  as  leveraged  as 
standardized  options  or  futures. 
Therefore,  the  UTT  interests  represent 
only  an  additional  product  based  on 
broad  U.S.  stock  indexes,  and  should 
not  otherwise  pose  a  special  market 
impact  concern. 

Finally,  the  Commission  Hnds  that  the 
CBOE  has  designed  adequate  rules  and 
procedures  to  govern  the  trading  of  UIT 
interests,  including  SuperShares. 
Specifically,  the  Commission  believes 
that  the  CBOE's  rules  governing  the 
trading  of  UIT  interests  provides 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  also  believes  that  these 
rules  do  not  unduly  restrict  the 
marketplace,  and  should  permit  market- 
makers  to  create  orderly  and  liquid 
markets  in  UIT  interests. 

The  Commission  finds  good  cause  for 
approving  amendment  nos.  3  and  4  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
finds  that  the  modifications  to  the 
proposal  effected  by  these  amendments 
are  de  minimis.  First,  amendment  no.  3 
reduces  the  trading  unit  of  SuperShares 
from  100  to  10  units  to  standardize  the 
trading  of  SuperShares  with  the  trading 
of  SuperUnits  on  the  Amex.  The 
Commission  believes  that  the  proposed 
trading  unit  size  for  SuperShares  is 
appropriate. 

Second,  amendment  no.  4  deletes  a 
provision  in  the  proposal  that  would 
have  afforded  market  makers  good  faith 
margin  treatment  for  securities 
convertible  into  those  in  which  the 
member  makes  a  market.  Therefore, 
amendment  no.  4  to  the  proposal  merely 
reestablishes  the  application  of  existing 
CBOE  margin  rules  which  require 
market  makers  in  SuperShares  to  margin 
their  positions  in  SuperUnits  as  non- 
market  maker  positions.  Accordingly, 


**  The  CBOE,  of  course,  still  could  submit 
proposals  pursuant  to  section  19(b)  to  trade  UIT 
interests  based  on  other  types  of  indexes.  This  will 
provide  the  Commission  an  opportunity  to 
determine  if  a  particular  index  raises  potential 
manipulation  or  other  trading  abuse  concerns.  See 
Securities  Exchange  Act  Release  No.  26152  (October 
3. 1988)  53  FR  39832  (October  12. 1988)  (order 
approving  listing  and  trading  rules  for  index 
warrants).  The  Commission  believes  this  approach 
is  appropriate  and  consistent  with  the  its  policy  on 
the  trading  of  other  types  of  index  products. 


the  Commission  believes  it  is  consistent 
with  section  6(b](5]  of  the  Act  to 
approve  amendment  nos.  3  and  4  to  the 
CBOE’s  proposal  on  an  accelerated 
basis. 

Further,  the  Commission  finds  good 
cause  for  approving  amendment  no.  5  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
finds  that  the  modifications  to  the 
proposal  effected  by  this  amendment 
are  consistent  with  the  treatment  of 
other  similar  products  and  do  not  raise 
new  issues.  For  example,  amendment 
no.  5  increases  the  margin  requirements 
for  long  positions  in  the  Appreciation, 
Protection,  and  Income  and  Residual 
SuperShares  from  50%  to  100%  of  their 
current  market  value.*’  The  amendment 
also  permits  customers  to  received 
covered  write  margin  treatment  for  S&P 
500  options  offset  by  the  Index 
SuperUnit,  a  combination  of  the  Priority 
and  Appreciation  SuperShare,  or  the 
underlying  open  end  index  mutual  fund. 

The  Commission  finds  that  these 
provisions  are  similar  to  Exchange 
margin  requirements  applicable  to  long 
options  contracts.  The  Commission 
believes  that  because  the  Appreciation, 
Protection,  and  Income  and  Residual 
SuperShares  have  characteristics  that 
are  similar  to  options  contracts,  it  is 
appropriate  for  the  margin  requirements 
applicable  to  these  SuperShares  to  be 
similar  to  the  margin  requirements 
applicable  to  options  contracts.  The 
margin  for  short  sales  of  SuperShares  is 
identical  to  that  for  short  sales  of  stock. 
This  is  reasonable  given  that  the  process 
and  risks  of  shorting  SuperShares 
resembles  short  sales  of  stock  more  so 
than  writing  options.  The  Commission 
also  believes  that  permitting  customers 
to  offset  S&P  500  options  with  the  proper 
components  of  the  SuperShares  product 
is  appropriate  since  any  offset 
transactions  would  operate  as  a  covered 
write  and  therefore  would  cover  any 
margin  obligation  on  an  S&P  500  options 
position.  Accordingly,  the  Commission 
believes  it  is  consistent  with  section 
6(b)(5)  of  the  Act  to  approve  amendment 
no.  5  to  the  CBOE’s  proposal  on  an 
accelerated  basis  since  its  provisions 
merely  apply  standard  options  margin 
treatment  to  SuperShares. 

Finally,  the  Commission  finds  good 
cause  for  approving  amendment  nos.  6 
and  7  to  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  cf  filing  thereof  in 
the  Federal  Register.  The  Commission 


The  Commiesion  received  no  comments  on  the 
original  proposal  that  would  have  imposed  less 
margin  requirements. 


finds  that  amendment  no.  6  merely 
codifies  the  Exchange’s  interpretation  of 
requirements  set  forth  in  proposed 
Interpretation  and  Policy  .03  to 
Exchange  Rule  30.50,  and  contains  no 
new  requirements,**  The  provisions  of 
proposed  Interpretation  and  Policy  .03 
were  published  for  comment  on  June  19, 
1990.*®  The  Commission  further  finds 
that  amendment  no.  7  merely  corrects 
certain  typographical  errors  made  in  the 
proposal.  Accordingly,  the  Commission 
believes  it  is  consistent  with  section 
6(b)(5)  of  the  Act  to  approve  amendment 
nos.  6  and  7  to  the  CBOE’s  proposal  on 
an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  amendment  nos. 

3, 4,  5,  and  6  to  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  23, 1992. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*®  that  the 
proposed  rule  change  (SR-CBOE-90-13) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.®* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-4761  Filed  2-28-92;  8:45  am) 
BiUJNG  CODE  WIO-OI-M 


••  Letter  from  Robert  P.  Ackermann.  Vice 
President.  Legal  Services,  CBOE,  to  Sharon  Lawson, 
Special  Counsel.  Division  of  Market  Regulation. 
SEC,  dated  October  11, 1990. 

**  See  supra  note  4  and  accompanying  text. 

15  U.S.C.  78s(b)(2)  (1988). 

»  17  CFR  200.30-3(a)(12)  (1990). 
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IReleas*  No.  34-30405;  FOe  No.  SfMiSTC- 
02-02] 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company; 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Ctumge  ¥ifhich 
Clarifies  Certain  Uses  of  the 
Participants  Fund 

Febnuiy  2S.  1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
February  5. 1992,  Midwest  Securities 
Trust  Company  (“MSTC”)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  items  have  been  prepared 
by  die  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  finm  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  proposes  to  amend  Article  VI, 
rule  Z  section  6  of  its  Rules  to  clarify  the 
use  of  MSTC's  Participants  Fund  in 
situations  where  a  loss  occurs  due  to  the 
fault  of  MSTC. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  diese 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  MSTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  clarifies  the 
use  of  MSTC’s  Participants  Fund  in 
situations  where  a  loss  occurs  due  to 
MSTC's  fault.  While  the  existing  rules 
could  be  interpreted  to  permit  the  use  of 
the  Participants  Fund  to  satisfy  any  loss 
suffered  by  MSTC,  including  a  loss  due 
to  the  fault  of  MSTC  [e.g.,  a  loss 
resulting  from  the  failure  of  MSTC  to 
follow  its  own  rules),  this  clearly  is  not 
MSTC's  policy  or  the  intent  of  the  rules 
legarding  the  uses  of  a  clearing  fund. 


*  IS  U.S.C.  788(bHl). 


MSTC  currently  has  indemnification 
rules  which  apply  to  Participants  imder 
certain  circumstances  where  MSTC  is 
without  fault*  Interpreting  MSTCs 
Participants  Fund  rules  as  covering 
losses  which  result  from  MSTC's  fault 
would  be  inconsistent  with  the  policies 
intended  by  these  existing 
indemnification  rules.  MSTC,  therefore, 
believes  that  it  is  in  the  best  interest  of 
MSTC  and  its  Participants  to  clarify 
immediately  the  rules  regarding  the  use 
of  the  Participants  Fund. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)  of  the  Act  in  that  it  funvides 
for  the  prompt  accurate,  and  efficient 
clearance  and  settlement  of  securities 
transactions  and  assures  the 
safeguarding  of  seouities  and  funds 
whi^  are  in  the  custody  or  control  of 
MSTC  or  for  which  MSTC  is 
responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Efrectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  rule 
19b-4  thereunder  because  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 


*  E.g.,  MSTC  Rules.  Article  I,  Rule  3,  Section  2(b). 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  55Z  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room  at 
the  address  above.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  MSTC. 
All  submissions  shoidd  refer  to  the  file 
Number  SR-MSTC-92-02  and  should  be 
submitted  by  March  23, 1992. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maigaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  92-4762  Filed  2-26-92;  8;45  am] 

BILUNQ  CODE  MIO-eMI 


[Release  No.  34-30400;  File  No.  SR-Phlx- 
91-44] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Amending  Exchange  Rule 
950,  Section  3,  Relating  to  the 
Composition  and  Appointment  of 
Arbitration  Panels 

February  24, 1992. 

On  December  4, 1991,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchan^  Commission  (“SEC"  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  ‘  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  I%lx  Rule  %0.  section  3. 
regarding  the  composition  and 
appoinbnent  of  arbitration  panels.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30115 
(December  20. 1991),  56  FR  67349 
(December  30. 1991).*  No  comments 
were  received  on  die  proposal. 


>  17  CFR  200.3a-3(aMl2). 

>  15  U3X1 788(b)(1)  (1988). 

*  17  OR  2W.19i>-4  (1991). 

*  The  text  of  the  proposed  nde  change  was 
attached  to  the  rule  fiUng  as  Exhibit  B  and  is 
available  at  the  Phbc  as  welt  as  at  the  Commission. 

*  This  notice  was  incorrectly  cited  as  Securities 
Exchange  Act  Release  No.  30110  in  the  Federal 
Register. 
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Phlx  Rule  950  generally  governs 
Exchange  arbitration  proceedings  and 
enumerates  the  procedures  to  be 
followed  for  all  arbitrations,  both 
member  as  well  as  public  customer 
controversies.*  Presently,  section  3  of 
Rule  050  delineates  the  composition  and 
appointment  of  arbitration  panels  for 
member  controversies.*  Specifically,  an 
arbitration  panel  appointed  to  hear  a 
member  controversy  must  consist  of  a 
minimum  of  five  persons  where  the 
amount  in  controversy  does  not  exceed 
$100,000  and  a  minimum  of  seven 
persons  where  the  amount  in 
controversy  exceeds  $100,000.  The  panel 
members  are  selected  by  the  Director  of 
Arbitration  ^  from  a  pool  of  25  persons 
who  comprise  the  Arbitration 
Committee,  which  is  comprised  of  15 
persons  associated  with  on-floor 
member  or  participant  organizations 
and  10  persons  associated  with  off-floor 
member  or  participant  organizations. 

The  Exchange  proposes  to  amend 
Phlx  Rule  95,  section  3,  to  establish 
procedures  to  be  followed  in  the  event 
of  the  absence  of  a  panel  member  from 
an  arbitration  hearing.  Specifically,  the 
Phlx  proposes  to  allow  a  pre-hearing 
conference  or  hearing  on  the  merits  to 
proceed  despite  the  absence  of  no  more 
than  two  panel  members.*  In  addition, 
the  Exchange  proposes  to  add  a  new 
supplementary  material  provision. 
Commentary  .01,  to  section  3  of  Phlx 
Rule  950.  The  proposed  commentary 
would  require  the  Exchange  to  use  its 
best  efforts  to  secure  the  attendance  of 
the  entire  appointed  arbitration  panel  at 
scheduled  proceedings.  Accordingly,  the 
Exchange  stated  that  it  would  not 
schedule  any  hearing  unless  each  and 
every  arbitration  panel  member,  at  lest 
initially,  agrees  to  attend  the  hearing  on 
that  assigned  date  and  time. 

The  Exchange  believes  that  this 
amendment  will  alleviate  difficulties 
presently  experienced  in  the 
administration  of  the  member 
arbitration  program.  The  Exchange 
notes  that  on  several  occasions  panel 
members  who  agreed  to  serve  failed  to 
attend  a  hearing  or  cancelled  an 
appearance  witb  little  advance  notice. 


*  Member  controversies  include  disputes  between 
employees  or  registered  representatives  of  a 
member  firm  and  the  member  firm  itself,  as  well  as 
disputes  between  member  firms,  but  do  not  involve 
public  customers.  See  Phlx  Rule  950,  sections  a(a) 
and  9(a). 

*  Public  customer  arbitrations  are  conducted 
pursuant  to  Phlx  Rule  950,  sections  9  and  15,  which, 
in  part,  describe  the  required  composition  of  public 
customer  arbitration  panels. 

'  See  Phlx  Rule  950,  section  2. 

*  Thus,  in  this  situation,  member  controversies 
would  be  heard  by  panels  of  three  and  five 
Arbitration  Committee  members,  depending  on  the 
imount  in  controversy. 


Under  the  current  rule,  the  arbitration 
matter  could  not  proceed  without  the 
entire  panel  present. 

The  Exchange  further  believes  that 
the  administration  and  resolution  of 
filed  disputes  would  be  aided 
considerably  by  the  implementation  of 
the  proposed  amendment  to  Phlx  Rule 
950,  section  3.  The  Exchange  believes 
that  allowing  a  member  arbitration  to 
proceed  when  one  or  two  panel 
members  absent  will  result  in  a  member 
arbitration  proceeding  according  to 
schedule.  Accordingly,  the  Exchanges 
believes  that  the  proposed  amendment 
will  enable  the  arbitration  program  to  be 
operated  pursuant  to  its  original  intent 
of  providing  a  fair,  equitable  and  speedy 
resolution  for  all  claims  submitted.* 
Absent  the  amendment,  the  Exchange 
believes  the  program  will  be  subject  to 
frequent  delays  in  hearings  writh 
concomitant  backlogs  increasing  in  its 
docket. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  section  6(b)(5)  requirements  that 
the  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
recognizes  that  despite  Exchange  efforts 
to  confirm  scheduled  arbitration 
hearings  with  each  panel  member, 
absences  of  panel  members  nevertheless 
occur.  The  Commission  also  notes  that 
the  proposed  rule  change  requires  the 
Exchange  to  use  its  best  efforts  to  secure 
the  attendance  of  the  entire  panel  at 
each  proceeding.  The  Commission 
believes  that  allowing  an  arbitration  to 
proceed  as  scheduled,  as  long  as  no 
more  than  two  panel  members  are 
absent,  should  ensure  that  the  resolution 
of  arbitration  matters  is  not  delayed  due 
to  rescheduling.  Preventing  such  delays 
should,  in  turn  protect  the  public  interest 
in  exchange  resolutions. 

Additionally,  eliminating  scheduling 
delays  should  improve  the  speed  and 
efficiency  of  arbitration,  while 
maintaining  its  traditional  qualities  as 
an  equitable  forum  for  dispute 
resolution.  Because  the  proposed  rule 
change  should  aid  in  the  efficient  and 


*  See  e.g.,  Securities  Exchange  Act  Release  No. 
29352  Uune  20. 1991),  56  FR  29511  (approving  File 
No.  SR-4%lx-90-03  amending  Phlx  Rule  950  in  its 
entirety  to  conform  with  the  Uniform  Code  of 
Arbitration). 

■0  15  U.S.C  78f(bM5)  (1908). 


just  resolution  of  disputes  between 
members,  the  Commission  concludes 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade  consistent  writh  section  6(b)(5). 

It  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-Phlx-91-44)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-4695  Filed  ^-26-92;  8:45  am] 
snxura  CODE  aott-ei-ii 


[Rel.  No.  IC-18565;  812-7814] 

Shearson  Lahman  Brothers  Income 
Trust,  et  al.;  Application 

February  24, 1992. 

agency:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Shearson  Lehman  Brothers 
Income  Trust  (formerly  Shearson 
Lehman  Brothers  Intermediate  Term 
Trust)  (the  ‘Trust”),  and  Shearson 
Lehman  Brothers,  Lnc.  (“Shearson 
Lehman  Brothers”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
the  provisions  of  sections  2(a)(32), 
2(a](35),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 

SUMMARY  OP  APPUCATION:  Applicants 
seek  a  conditional  order  that  would 
permit  them  to  impose  a  contingent 
deferred  sales  charge  ("CDSC”)  on 
redemptions  of  shares  of  the  Trust,  and 
to  permit  the  Trust  under  certain 
circumstances  to  waive  or  apply  credits 
against  the  CDDC. 

FILING  DATE:  The  application  was  filed 
on  October  29, 1991,  and  amended  on 
February  6, 1992.  By  letter  dated 
February  21, 1992,  applicant's  counsel 
stated  that  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  will  be  filed  during  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 


"  15  U.S.C  788(b)(2)  (1988). 

17  CFR  200.30-30-3(a)(12)  (1991). 
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mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  20, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  Two  World  Trade  Center, 
New  York,  New  York  10048. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  [202] 
272-3028,  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  the  Commonwealth  of 
Massachusetts  on  October  17,1991.  The 
trust’s  boards  of  trustees  is  authorized 
to  create  separate  series  of  an  unlimited 
number  of  shares.  To  date,  the  board  of 
trustees  has  created  four  such  series: 
Shearson  Lehman  Brothers  Limited 
Maturity  Treasury  Fund,  Shearson 
Lehman  Brothers  Limited  Maturity 
Municipals  Fund,  Shearson  Lehman 
Brothers  Intermediate  Maturity 
California  Municipals  fund,  and 
Shearson  Lehman  Brothers  Intermediate 
Maturity  New  York  Municipals  Fund 
(the  “Funds”). 

2.  Shares  of  each  Fund  are  distributed 
by  Shearson  Lehman  Brothers,  and 
affiliates  of  Shearson  Lehman  Brothers 
serve  the  Funds  in  various  capacities. 

3.  The  Trust  offers  shares  subject  to  a 
maximum  sales  charge  upon  purchase  of 
1.25%  (the  “Upfront  Charge”)  that  is 
reduced  on  purchases  of  $50,000  or  more 
and  proposes  to  assess  a  1%  CDSC  on 
certain  redemptions  of  shares  made 
within  one  year  of  their  purchase. 

4.  The  CDSC  would  be  imposed  on 
that  portion  of  a  redemption  by  a 
shareholder  of  any  Fund  that  causes  the 
current  value  of  shares  of  the  Fund  held 
by  the  shareholder  to  fall  below  the 
total  dollar  amount  of  payments  for  the 
purchase  of  shares  of  the  Fund  (less  any 
applicable  Upfront  Charge)  made  by  the 
shareholder  during  the  preceding  year. 
All  purchase  payments  (less  any 


applicable  Upfront  Charge)  for  shares  of 
a  Fund  made  by  a  shareholder  during  a 
particular  Shearson  Lehman  Brothers 
statement  month  will  be  aggregated  and 
deemed  to  have  been  made  on  the  last 
day  of  the  current  Shearson  Lehman 
statement  month  for  purposes  of 
determining  the  amount  of  time  that  has 
elapsed  since  the  purchase  payments 
were  made. 

5.  No  CDSC  would  be  imposed  to  the 
extent  that  the  net  asset  value  of  the 
shares  of  the  Fund  redeemed  by  a 
shareholder  does  not  exceed  (a)  the 
current  net  asset  value  of  shares  of  the 
Fund  purchased  more  than  one  year 
prior  to  the  redemption  (“Old  Shares 
Value”),  plus  (b)  the  current  net  asset 
value  of  shares  purchased  through 
reinvestment  of  dividends  or  capital 
gains  distribution  (“Reinvestment 
Shares  Value”),  plus  (c)  increases  in  the 
net  asset  value  of  the  shares  above 
purchase  payments  (less  any  applicable 
Upfront  Charge)  made  during  the 
preceding  year  (“Appreciation  Value”). 

6.  In  effecting  a  particular  redemption 
request  of  shares  made  by  a 
shareholder,  the  Trust  would  first 
redeem  an  amount  that  represents 
Appreciation  Value.  The  'Trust  next 
would  redeem  an  amount  that 
represents  Reinvestment  Shares  Value, 
and  then  an  amount  that  represents  Old 
Shares  Value.  The  amount  by  which  a 
redemption  exceeds  the  total  of 
Appreciation  Value,  Reinvestment 
Shares  Value,  and  Old  Shares  Value 
would  be  subject  to  the  CDSC. 

7.  In  no  event  would  the  maximum 
amount  of  the  CDSC  assessed  upon  the 
redemption  of  shares  plus  the  amount  of 
any  Upfront  Charge  paid  with  respect  to 
the  shares  exceed  the  maximum  sales 
charge  that  could  have  been  imposed  at 
the  time  the  shares  were  purchased 
under  Article  III,  section  26(d)  of  the 
Rules  of  Fair  Practice  adopted  by  the 
National  Association  of  Securities 
Dealers,  of  which  Shearson  Lehman 
Brothers  is  a  member. 

8.  The  CDSC  would  be  waived  with 
respect  to:  (a)  Automatic  cash 
withdrawals  by  a  shareholder  in 
amounts  equal  to  or  less  than  2%  per 
month  of  the  value  of  the  shareholder’s 
shares  at  the  time  that  the  shareholder’s 
participation  in  the  withdrawal  plan 
commences:  (b)  redemptions  of  shares  in 
connection  with:  (i)  Lump-sum  or  other 
distributions  from  a  qualified  corporate 
or  self-employed  retirement  plan 
following  retirement,  termination  of 
employment,  death,  disability  or 
following  attainment  of  age  59  Vs  of  a 
plan  participant,  (ii)  the  hardship  of  a 
plan  participant  to  the  extent  permitted 
under  the  Internal  Revenue  Code  of  1986 
(the  “Code”),  (iii)  a  loan  made  by  a 


qualiHed  corporate  or  self-employed 
retirement  plan  to  a  participating 
employee,  (iv)  distributions  and 
withdrawals  from  retirement  plans  or 
individual  retirement  accounts  (“IRAs”) 
or  custodial  accounts  under  section 
403(b)(7)  of  the  Code  following 
attainment  of  age  59  ¥2;  and  (v)  a  tax- 
free  return  of  an  excess  contribution  to 
an  IRA;  (c)  redemptions  of  shares 
acquired  as  a  result  of  an  exchange  into 
any  Fund  from  any  fund  in  the  Shearson 
Lehman  Brothers  group  of  funds  whose 
shares  are  sold  subject  to  a  sales  charge 
upon  purchase  (the  “Exchange  Group  of 
Funds”);  (d)  involuntary  redemptions;  (e) 
redemptions  by  (i)  employees  of 
American  Express  and  its  subsidiaries, 
including  Shearson  Lehman  Brothers, 
IRAs  for  those  employees,  employee 
benefit  plans  for  those  employees,  and 
the  spouses  and  minor  children  of  those 
employees  when  orders  on  their  behalf 
are  placed  by  the  employees,  (ii) 
accounts  managed  by  investment 
advisory  subsidiaries  of  American 
Express  registered  under  the  Investment 
Advisers  Act  of  1940,  and  (iii)  directors, 
trustees  or  general  partners  of  any 
investment  company  for  which  Shearson 
Lehman  Brothers  serves  as  distributor; 
and  (f)  redemptions  made  in  connection 
with  the  combination  of  any  Fund  with 
any  other  investment  company  by 
merger,  acquisition  of  assets,  or 
otherwise.  In  accordance  with  rule  11a- 
3  under  the  Act,  the  Trust  will  not 
impose  a  CDSC  on  exchanges  between 
any  Fund  and  any  other  Fund  or 
between  the  Fund  and  any  fund  in  the 
Exchange  Group  of  Funds. 

9.  No  CDSC  will  be  imposed  on  any 
shares  purchased  prior  to  the  effective 
date  of  any  order. 

10.  A  shareholder  who  has  redeemed 
shares  of  a  Fund  and  who  reinvests  all 
or  part  of  the  redemption  proceeds  in 
shares  of  any  other  Fund  within  180 
days  of  the  redemption  will  receive  a 
proportionate  credit  (in  the  form  of 
additional  shares  of  the  Fund  into  which 
the  reinvestment  is  being  made)  for  the 
CDSC  imposed  on  the  prior  redemption. 
A  shareholder  who  has  redeemed  shares 
of  a  Fund  and  who  reinvests  all  or  part 
of  the  redemption  proceeds  within  30 
days  of  the  redemption  of  shares  of  any 
fund  in  the  Exchange  Group  of  Funds 
will  receive  a  proportionate  credit  (in 
the  form  of  additional  shares  of  the  fund 
into  which  the  reinvestment  is  being 
made)  for  any  CDSC  imposed  on  the 
prior  redemption.  In  each  case,  the 
amount  of  the  credit  would  be  funded  by 
Shearson  Lehman  Brothers  out  of  a 
“house”  account  into  which  Shearson 
Lehman  Brothers  would  maintain,  on  an 
ongoing  basis,  a  portion  of  the  proceeds 
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from  CDSC’s  assessed  to  shareholders. 
The  account  will  at  all  times  be 
maintained  in  an  amount  sufficient  to 
provide  all  credits  to  which 
shareholders  are  entitled. 

11.  Applicants  request  that  any  order 
cover  any  additional  series  of  shares 
that  the  Trust  may  offer  in  the  future  on 
substantially  the  same  basis  as  the  Trust 
offers  the  shares  of  its  existing  series 
and  any  investment  company  registered 
under  the  Act,  for  which  Shearson 
Lehman  Brothers  acts  as  distributor,  that 
offers  shares  on  substantially  the  same 
basis  as  the  Trust  offers  shares  of  its 
existing  series. 

Applicants’  Legal  Analysis 

1.  Section  2(a](32)  of  the  Act  defines  a 
"redeemable  security”  as  “any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer  *  *  *  is 
entitled  (whether  absolutely  or  only  out 
of  surplus)  to  receive  approximately  his 
proportionate  share  of  the  issuer’s 
current  net  assets,  or  the  cash 
equivalent  thereof.”  Applicants  note 
that  the  effect  of  the  CDSC  is  merely  to 
defer  the  deduction  of  a  portion  of  a 
sales  charge  and  to  make  it  contingent 
upon  an  event  that  may  or  may  not 
occur.  The  CDSC  in  no  way  restricts  any 
of  the  shareholders  of  a  Fund  from 
receiving  on  redemption  the 
shareholder’s  proportionate  share  of  the 
Fund’s  current  net  assets. 

2.  Section  2(a)(35)  of  the  Act  defines 
the  term  "sales  load”  as  the  difference 
between  the  price  of  a  security  to  the 
public  and  that  portion  of  the  proceeds 
from  the  sale  of  the  security  that  is 
received  and  invested  or  held  for 
investment  by  the  issuer.  Applicants 
note  that  the  CDSC  is  functionally  a 
sales  charge  because  it  is  paid  to 
Shearson  Lehman  Brothers  to  reimburse 
Shearson  Lehman  Brothers  for  expenses 
related  to  offering  shares  for  sale  to  the 
public.  Applicants  assert,  however,  that 
the  contingent  nature  of  the  CDSC  in 
fact  makes  it  potentially  more 
advantageous  to  each  of  the  Trust’s 
shareholders.  Applicants  state  that  the 
deferral  of  the  CDSC,  and  its 
contingency  upon  the  occurrence  of  an 
uncertain  event,  does  not  change  the 
nature  of  the  CDSC,  which  is  in  every 
other  respect  a  sales  charge. 

3.  Applicants  submit  that  the  Trust’s 
implementing  the  CDSC  will  be 
completely  consistent  with  section  22(c) 
and  rule  22c-l,  which  require  a 
registered  investment  company  issuing 
redeemable  securities  to  redeem  those 
securities  at  a  price  based  on  the  current 
net  asset  value  of  the  securities  that  is 
next  computed  after  receipt  of  the 
tender  of  the  securities  for  redemption. 
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When  a  redemption  of  shares  is 
effected,  the  price  of  the  shares  on 
redemption  will  be  based  on  the  current 
net  asset  value  of  the  shares;  the  CDSC 
will  merely  be  deducted  at  the  time  of 
redemption  in  arriving  at  the 
shareholder’s  redemption  proceeds. 

4.  Section  22(d)  of  the  Act  prohibits  an 
investment  company  registered  under 
the  Act  from  selling  its  redeemable 
securities  other  than  at  a  current  public 
offering  price  described  in  the 
company’s  prospectus.  Rule  22d-l  under 
the  Act  exempts  a  registered  investment 
company  from  the  provisions  of  section 
22(d]  to  the  extent  necessary  to  permit 
the  sale  of  those  securities  to  particular 
classes  of  investors  or  in  various  kinds 
of  transactions  at  prices  that  reflect 
scheduled  variations  in,  or  elimination 
of,  the  sales  load.  Applicants  note, 
however,  that  the  Commission  has 
suggested  that  the  relief  afforded  by 
amended  rule  22d-l  is  not  available 
with  respect  to  CDSC’s  such  as  the  one 
applicants  are  proposing.  Thus, 
applicants  are  seeking  an  exemption  to 
permit  the  Trust  to  provide  for  waivers 
from  or  credits  against  the  CDSC  in  the 
situations  described  in  this  notice. 
Applicants  believe  that  the  exemption 
they  are  seeking  from  section  22(d)  is 
consistent  with  the  policies  underlying 
the  section. 

Applicants’  Condition 

Applicants  agree  that  the  following 
condition  may  be  imposed  in  any  order 
of  the  Conunission  granting  the 
requested  relief: 

Applicants  will  comply  with  the 
provisions  of  proposed  ride  6c-10  under 
the  Act,  as  currently  proposed  and  as  it 
may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-4696  Filed  2-28-42;  8:45  am) 
BILUNa  CODE  SOKHtt-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-92-5] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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summary:  Pursuant  to  FAA’s 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  fi‘om 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  1), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participant  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  March  17, 1992. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10), 
Petition  Docket  No.  26722, 800 
Independence  Avenue  SW., 

Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9704. 

'This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC  on  February  25, 
1992. 

Denise  O.  Castaldo, 

Manager,  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  26722. 

Petitioner:  Burlington  Air  Express,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
91.801  through  91.875. 

Description  of  Relief  Sought:  To  permit 
the  Stage  2  phase-out  schedule  to  be 
applied  to  Burlington’s  fleet. 

[FR  Doc.  92-4736  Filed  2-28-92;  8:45  am) 
BILUNQ  CODE  4910-13-M 
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[Summary  Notica  No.  PE-92-6] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  h'om 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  1). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  tinal  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  March  23, 1992. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No _ _  800 

Independence  Avenue  SW., 

Washington,  DC  20591. 

The  petition  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  February  25. 
1992. 

Denise  D.  Castaldo, 

Manager,  Pragram  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  26120. 


Petitioner:  U.S.  Department  of  the 
Interior. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29. 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5196,  which  allows  the 
U.S.  Department  of  the  Interior  to 
operate  its  Maule  M-d-235  aircraft 
displaying  3-inch  high  nationality  and 
registration  marks  (N-numbers)  in 
place  of  the  12-inch  high  N-numbers 
required  by  the  regulation. 

Docket  No.: 

Petitioner:  Soloy  Dual  Pac,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19. 

Description  of  Relief  Sought:  To  allow 
Soloy  Dual  Pac,  Inc.,  to  obtain  a 
Supplemental  Type  Certificate  instead 
of  obtaining  a  new  Type  Certificate,  to 
install  single  powerplant,  single 
propeller  dual  engine  in  the  De 
Havilland  DHC3  Otter  aircraft 
airfi'ame. 

Docket  No.:  26754. 

Petitioner:  Skydive  City,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(d). 

Description  of  Relief  Sought:  To  allow 
non-student,  foreign  skydivers  to  use 
parachute  equipment  approved  or 
accepted  in  their  native  countries 
while  using  Skydive  City,  Inc.'s 
facilities  in  the  United  States. 

Z7ocAetAfo.;25789. 

Petitioner:  Martin  Aviation,  L,P. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5202,  which  allows 
pilots  employed  by  Martin  Aviation, 
LP.  to  perform  the  preventive 
maintenance  functions  of  removing 
and  replacing  passh'nger  seats  on 
aircraft  it  operates  under  part  135  of 
the  FAR. 

Dispositions  of  Petitions 

Docket  No.:  20369. 

Petitioner:  World  Jet  Corporation,  d/b/ 
a/  Executive  Jet  New  York. 

Sections  of  the  FAR  Affected:  14  CFR 
135.89(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  World  Jet 
Corporation  dba  Executive  Jet  New 
York  to  fly  its  aircraft  below  flight 
level  410  without  at  least  one  pilot  at 
the  controls  wearing  a  secured  and 
sealed  oxygen  mask.  Denial,  February 
5. 1992,  Exemption  No.  5403. 

Docket  No.:  21168. 

Petitioner:  Executive  Air  Fleet,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.297(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3203,  as  amended,  that  provides  relief 


from  §  135.297(a)  of  the  Federal 
Aviation  Regulations  to  the  extent 
that  the  petitioner  may  use  pilots-in- 
coipmahd  who  have  completed  an 
instrument  proficiency  check  within 
the  preceding  12  calendar  months  if 
they  have  satisfactorily  completed 
either  an  instrument  proficiency  check 
or  training  to  proficiency  in  an 
approved  simulator  within  the 
preceding  6  months.  Grant,  February 
12, 1992,  Exemption  No.  3203F. 

DocAef  Ad.;  25296. 

Petitioner:  Simmons  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5161  which  allows  Simmons  Airlines, 
Inc.  (SIMA)  to  use  certain  foreign 
original  equipment  manufacturers 
(OEM),  and  the  OEM's  designated 
repair  and  overhaul  facilities  that  do 
not  hold  appropriate  U.S.  foreign 
repair  station  certificates,  to  perform 
maintenance,  preventive  maintenance, 
and  alteration  outside  the  U.S.  on 
components  and  parts  used  on  SIMA's 
foreign  manufactured  aircraft.  Grant, 
February  18, 1992,  Exemption  No. 
5161A. 

Docket  No.:  25403. 

Petitioner:  CCAir,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4926  which  allows  CCAir,  Inc.  to  use 
certain  foreign  original  equipment 
manufacturers  (OEM),  and  the  OEM’s 
designated  repair  and  overhaul 
facilities  that  do  not  hold  appropriate 
U.S.  foreign  repair  station  certificates, 
to  perform  maintenance,  preventive 
maintenance,  and  alterations  outside 
the  U.S.  on  components  and  parts 
used  on  CCAir's  foreign  manufactured 
aircraft.  Grant,  February  12, 1992, 
Exemption  No.  4926B. 

Docket  No.:  25W3. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
Part  43,  Appendix  B,  (d),  45.11(a)  and 
(d),  and  91.173(d)  redesignated 
91.417(d). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4902,  as  amended,  which  allows  for  all 
aircraft  operating  in  commuter  air 
carrier  operations  (as  defined  in  part 
135  and  SFAR  38-4),  under  an  FAA- 
approved  continuous  airworthiness 
maintenance  program,  to  be  operated 
without  complying  with  the 
requirements  pertaining  to  the 
location  of  aircraft  identification 
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plates  and  carriage  of  FAA  Form  337, 
as  evidence  of  installation  approved 
for  fuel  tank  installations  in  the 
passenger  or  baggage  compartment. 
Grant,  February  12, 1992,  Exemption 
NO.4902B. 

Docket  No.:  25743. 

Petitioner:  Mr.  Sherwood  F.  Myers. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Mr.  Sherwood 
F.  Myers  from  the  Age  60  Rule  so  that 
he  may  serve  beyond  age  60  in  the 
capacity  of  a  pilot  during  the  enroute 
cruise  portion  of  flight,  piu'suant  to  the 
duties  and  limitations  of  14  CFR 
§  121.543(b)  of  the  Federal  Aviation 
Regulations  (FAR),  entitled  “Flight 
Crewmember  at  Controls."  Denial, 
February  6, 1992,  Exemption  No.  5402. 

Docket  No.:  26154. 

Petitioner:  City  of  Los  Angeles  Fire 
Department. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  reconsider  Denial  of 
Exemption  No.  5220  which  was  issued 
to  City  of  Los  Angeles  Fire 
Department  (LAFD)  on  July  30, 1990. 

In  Denial  of  Exemption  No.  5220,  the 
FAA  found  that  LAFD’s  request  for  an 
exemption  from  §  45.29(b)(3)  of  the 
FAR,  to  the  extent  necessary  to  permit 
operation  of  LAFD  helicopters 
displaying  3-inch  high  marks  required 
by  the  FAR,  was  not  in  the  public 
interest.  Denial.  February  6, 1992, 
Exemption  No.  5404. 

Docket  No.:  26394. 

Petitioner:  Mr.  George  L.  Cummins.  II. 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  George  L. 
Cummins,  II  to  obtain  an  inspection 
authorization  (lA)  without  having 
been  actively  engaged,  for  at  least  the 
two-year  period  before  the  date  the 
petitioner  applies,  in  maintaining 
aircraft  certificated  and  maintained 
under  the  requirements  of  the  FAR. 
Petition  Vacated  January  3, 1992. 

Docket  No.:  26456. 

Petitioner:  Mesa  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.181(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mesa  Airlines, 
Inc.  to  establish  alternate  maximum 
en  route  weight  requirement  (drift- 
down)  procedures  for  use  under 
instrument  flight  rules  or  visual  flight 
rules  over-the-top  for  Beechcraft 
1900C  and  Embraer  120  Brasilia 
aircraft  on  specified  routes.  Denial, 
January  8, 1992,  Exemption  No.  5409. 


Docket  No.:  26667. 

Petitioner:  FlightSafety  International. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(2).  (3)  and  (b)(2).  121.413(b), 
(c)  and  (d),  and  Part  121,  Appendix  H. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FlightSafety 
International  (FSI),  without  holding  an 
air  carrier  operating  certificate,  to 
train  the  pilots  and  flight  engineers  of 
Part  121  Certificate  holders  that 
contract  with  FSI  in  initial,  transition, 
upgrade,  differences,  and  recurrent 
training  in  approved  simulators  and  in 
airplanes  without  FSI’s  instructor 
pilots  meeting  all  the  applicable 
training  requirements  of  Subpart  N 
and  the  employment  requirements  of 
Appendix  H  of  Part  121.  Partial  Grant, 
February  19, 1992,  Exemption  No. 

5408. 

Docket  No.:  2676/6. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.337. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  from  February 
18, 1992  until  February  18, 1993  the 
date  by  which  member  airlines  of  the 
ATA  and  other  similarly  situated  all 
cargo  carriers  must  install  Portable 
Protective  Breathing  Equipment 
(PPBE)  in  Class  A,  B,  and  E  cargo 
compartments  of  aircraft  operated  by 
those  airlines.  Grant,  February  18, 
1992,  Exemption  No.  5407. 

(FR  Doc.  92-4737  Filed  2-28-92;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0007. 

Form  Number:  ATF  F  3310.6. 

Type  of  Review:  Extension. 


Title:  Interstate  Firearms  Shipment 
Report  of  Theft/Loss. 

Description:  This  form  is  part  of  a 
voluntary  program  in  which  the 
Common  Carrier  and/or  shipper 
report  losses  or  thefts  of  firearms  from 
interstate  shipments.  The  form  is 
completed  by  the  carrier/shopper  to 
notify  ATF  of  the  loss  or  theft.  ATF 
uses  this  information  to  ensure  that 
the  firearms  are  entered  into  the 
National  Crime  Information  Center 
(NCIC),  to  initiate  investigations  and 
to  perfect  criminal  cases. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  750. 
Estimated  Burden  Hours  Per 
Respondent:  20  Minutes. 

Frequency  of  response:  On  occasion. 
Estimated  Total  Reporting  Burden:  250 
hours. 

OMB  Number:  1512-0371. 

Form  Number:  ATF  REC  5400/1. 

Type  of  Review:  Extension. 

Title:  Inventories:  Licensed  Explosives 
Importers,  Manufacturers,  Dealers 
and  Permittees. 

Description:  These  records  show  the 
explosive  material  inventories  of 
those  persons  engaged  in  the  various 
activities  within  the  explosives 
industry  and  are  used  by  the 
government  as  initial  Hgures  from 
which  an  audit  trail  can  be  developed 
during  the  course  of  a  compliance 
inspection  or  criminal  investigation. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
15,754. 

Estimated  Burden  Per  Recordkeeper:  2 
hours. 

Frequency  of  response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

31,508  hours. 

OMB  Number:  1512-0392. 

Form  Number:  ATF  REC  5190/1. 

Type  of  Review:  Extension. 

Title:  Records  of  Things  of  Value  to 
Retailers  Under  the  Federal  Alcohol 
Administration  Act. 

Description:  These  records  (bills  of  sale, 
invoices)  are  used  to  show 
compliance  with  provisions  of  the 
Federal  Alcohol  Administration  Act 
which  prevents  wholesalers, 
producers,  or  importers  ft’om  giving 
things  of  value  to  retail  liquor  dealers. 
These  records  are  commercial 
invoices  showing  the  furniture  of 
goods  to  retailers. 

Respondents:  Individuals  or  households. 
Businesses  of  other  for-profit.  Small 
businesses  or  organizations. 
Estimated  Number  of  Recordkeepers: 
12,865. 
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Estimated  Burden  Hours  Per 
Recordkeepen  1  hour. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200.  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226. 

OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-6880  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building  Washington,  DC  20503 

Lois  K.  Holland. 

Department  Reports  Management  Officer. 

[FR  Doc.  92-4697  Filed  2-28-92;  8:45  am] 

BILLING  cooe  4810-31-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  25. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Efepartment 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-01458. 

Form  Number  IRS  Form  2758. 

Type  of  Review:  Extension. 

Title:  Application  for  Extension  of  Time 
of  File  Certain  Excise.  Income. 
Information,  and  other  Returns. 
Description:  Internal  Revenue  Code 
(IRC)  6061  permits  the  Secretary  to 
grant  a  reasonable  extension  of  time 
for  Filing  any  return,  declaration, 
statement  or  other  document  This 
form  is  used  by  U.S.  partnerships, 
fiduciaries,  and  certain  oiganizations, 
to  request  an  extension  of  time  to  file 
their  returns.  The  information  is  used 
to  determine  whether  the  extension 
should  be  granted. 

Respondents:  Businesses  or  other  for- 
profit  Non-profit  institutions.  Small 
businesses  or  organizations. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  300XKX). 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping . 3  hours.  21  minutes. 

Learning  about  the  law  or  the 

fonn . . . . . . . 6  minutes. 

Copying,  assembling,  and  sending  the 

form  to  IRS . . 10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,080.000 
hours. 

OMB  Number  1545-0199. 

Form  Number  IRS  Form  5306-SEP. 

Type  of  Review:  Revision. 

Title:  Application  for  Approval  of 
Prototype  Simplified  Employee 
Pension-SEP. 

Description:  This  form  is  issued  by 
banks,  credit  unions,  insurance 
companies,  and  trade  or  professional 
associations  to  apply  for  approval  of  a 
Simplified  Employee  Pension  Plan  to 
be  used  by  more  than  one  employer. 
The  data  collected  is  used  to 
determine  if  the  prototype  plan 
submitted  is  an  approved  plan. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  650. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— . . — . 8  hours.  37  minutes. 

Learning  about  the  law  or  the  form...l  hour,  4 

minutes. 

Preparing  the  form _ 2  hours,  11  minutes. 

Copying,  assembling,  and  sending  the 

form  to  the  IRS . 16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/Reporting 
Burden:  7,878  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  twicer. 

[FR  Doc.  92-4699  Filed  2-28-92;  8:45  am] 
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Public  Information  Collection 
Requh-ementa  Submitted  to  OMB  for 
Review 

February  25. 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  IRS  Forms  9405, 9414, 
9415,9419  and  9420. 

Type  of  Review:  New  collection. 

Title:  Tax  Forms  Inventory  Report. 
Description:  These  forms  are  designed 
to  collect  information  from  banks, 
post  offices,  and  libraries  that 
distribute  Federal  tax  forms.  The 
forms  ask  entitles  to  provide 
information  detailing  the  quantities 
and  types  of  tax  forms  left  at  the  end 
of  the  filing  season.  The  data  collected 
will  be  combined  with  shipment  data 
on  an  account-by-account  basis  for 
the  purpose  of  establishing  form 
distribution  guidelines  for  the 
following  tax  year. 

Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions. 
Estimated  Number  of  Respondents: 
42.934. 

Estimated  Burden  Hours  Per 
Respondents: 


Form  No. 

Response 
lime  (minutes) 

ains  , , , . . . 

20 

9414  _  _  _ 

20 

9415 . 

7 

Q419  . 

7 

94?n  . 

7 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  9,860 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 

535-4297,  Internal  Revenue  Service. 

room  5571, 1111  Constitution  Avenue. 

NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Dapartmental  Reports  Management  Officer. 

[FR  Doc.  92-4700  Filed  2-28-92;  8:45  am] 
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Office  of  the  Secretary 

[Department  Circular— Public  Debt  Series- 
No.  9-921 

Treasury  Notes  of  February  28, 1997, 
Series  J-1997 

Washington,  February  20, 1992. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $9,750,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  February  28, 1997, 
Series  1-1997  (CUSIP  No.  912827  E5  7), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  March  2, 
1992,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
August  31, 1992,  and  each  subsequent  6 
months  on  the  last  calendar  day  of 
February  and  August  through  the  date 
that  the  principal  becomes  payable. 

They  will  mature  February  28, 1997,  and 
will  not  be  subject  to  call  for  redemption 
prior  to  mataurity.  In  the  event  any 
payment  date  is  a  Saturaday,  Sunday,  or 
other  nonbusiness  day,  the  amount  due 
will  be  payable  (without  additional 
interest)  on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  Hnal  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500, 

Wednesday,  February  26, 1992,  prior  to 
12  noon,  eastern  standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m.,  eastern  standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  February  25, 1992,  and 
received  no  later  than  Monday,  March  2, 
1992. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount.  A 
bidder,  whether  bidding  directly  or 
submitting  bids  through  a  depository 
institution  or  government  securities 
broker/dealer,  may  not  bid  both 
competitively  and  noncompetively  for 
its  own  account  in  the  auction. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury’s 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  for  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of 
$3,412,500,000,  which  is  35  percent  of  the 
public  offering  amount  of  $9,750,000,000. 
A  competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  $3,  412,500,000 
will  be  reduced  to  that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amoimt.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  notes  being  auctioned,  in 
“when  issued”  trading,  or  in  futures  or 
forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A));  and 
government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 


government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  For  competitive  bids, 
an  institution  submitting  a  bid  for 
customers  must  submit  with  the 
institution’s  tender  a  customer  list  that 
includes,  for  each  customer,  the  name  of 
the  customer  and  the  amount  bid  at  each 
yield.  Customer  bids  may  not  be 
aggregated  by  yield  on  the  customer  list. 
For  noncompetitive  bids,  the  customer 
list  must  provide,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  All  competitive  and  noncompetitive 
bids  submitted  on  behalf  of  trust  estates 
must  provide,  for  each  trust  estate,  the 
name  or  title  of  the  trustee(s),  a 
reference  to  the  document  creating  the 
trust  with  the  date  of  execution,  and  the 
employer  identification  number  of  the 
trust. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  position  in  the  security  equals  or 
exceeds  $2  billion,  with  the  position  to 
be  determined  as  of  one  halfihour  prior 
to  the  closing  time  for  the  receipt  of 
competitive  tenders.  A  net  long  position 
includes  positions,  in  the  security  being 
auctioned,  in  “when  issued”  trading,  and 
in  futures  and  forward  contracts. 

Bidders  who  meet  this  reporting 
requirement  and  are  customers  of  a 
depository  institution  or  a  government 
securities  broker/ dealer  must  report 
their  positions  through  the  institution 
submitting  the  bid  on  their  behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
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in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  lOOJXX)  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.000.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
8U(^  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred  e.g., 
99S23.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 

If  the  amount  of  noncompetitive  tenders 
received  would  absorb  ail  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
maximum  amount  which  may  be 
awarded  in  this  auction  is  $3,412,500,000. 
The  determination  of  the  maximum 
award  to  a  single  bidder  will  take  into 
account  the  bidder’s  net  long  position,  if 
the  bidder  has  been  obliged  to  report  its 
position  per  the  requirements  outlined  in 
Section  3.0. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  l^e  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  wrhether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  Thursday,  February 
27, 1992,  the  appropriate  Fe^ral 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution’s  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 


million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
Thuisday.  February  27, 1992,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  broker/dealer 
submitting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  as  a  result 
of  bids  submitted  by  the  depository 
institution  or  the  broker/dealer. 

4.  Reservations. 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  tiie  Secretary  considers 
it  in  the  public  interest.  'Die  Secretary’s 
action  under  this  Section  is  hnal. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  Monday,  March 
2. 1992.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  other  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Ihursday,  February  27, 1992. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  conqileted  on  time,  an 
amount  of  up  to  5  percent  of  die  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  die  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previoiusly  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Bank  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  is  incorporated  as 
part  of  this  circular. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 
Attachment  A 

Treasury’s  Single  Bidder  Guidelines  for 
Noncompetitive  Bidding  in  All  Treasury 
Security  Auctions 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized 
as  separate  entities  under  applicable 
law). 

(2)  Banks  and  Branchs — 

A  parent  bank  (includes  the  parent 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(3)  Thrift  Institutions  and  Branches — 

A  thrift  institution,  such  as  a  savings 

and  loan  association,  credit  union, 
savings  bank,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
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and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries — 

A  corporation  (includes  the 

corporation  and/or  one  or  more  of  its 
majority — owned  subsidiaries,  Le.,  any 
subsidiary  more  than  SO  percent  of 
whose  stock  is  owned  by  the  parent 
corporation  or  by  any  other  of  its 
majority-ovmed  subsidiaries). 

(5)  Families — 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  adult 
children,  having  a  common  address 
and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — 

Each  partnership  (includes  a 
partnership  or  individual  partner(8). 
acting  together  or  separately,  who  own 
the  majority  or  controlling  interest  in 
other  partnerships,  corporations,  or 
associations). 

(7)  Guardians.  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar 
fiduciary,  identihed  by  (a)  die  name  or 
title  of  the  fiduciary,  (b)  reference  to  the 
document,  court  older,  or  other  authority 
under  which  the  fiduciary  is  acting,  and 
(c)  the  taxpayer  identifying  number 
assigned  to  the  estate. 

(8)  Trusts — 

A  trust  estate,  which  is  identified  by 

(a)  the  name  or  title  of  die  trustee,  (b)  a 
reference  to  the  document  creating  the 
trust,  e.g.,  a  trust  indenture,  with  date  of 
execution,  or  a  will,  and  (c)  the  IRS 
employer  identification  number  (not 
social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50 
states  and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
county,  city,  municipality,  or  township, 
or  other  unit  of  general  government,  as 
defined  by  the  Bureau  of  the  Census  for 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 
thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds — 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all 
funds  diat  have  a  common 
management). 

(12)  Investment  Agents /Money 
Managers — 


An  individual,  firm,  or  association 
that  undertakes  to  service,  invest,  and/ 
or  manage  funds  for  others. 

(13)  Pension  Funds — 

A  pension  fund  (includes  all  funds 
that  comprise  it  whether  or  not 
separately  administered). 

Notes:  The  definitioas  do  not  reflect  all 
bidder  situations.  “Single  bidder”  is  not 
necessarily  synonymous  with  “single  entity”. 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing,  Bureau  of  the  Public  Debt. 
Washington.  DC  ^239  (telephone  202/ 
219-3350). 

[Fit  Doc.  92-4817  Filed  2-26-92;  4:34  pmj 
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[Department  Circular — Ptiblic  Debt  Sertee — 
No.  8-92] 

Treasury  Motes  of  February  28. 1994, 
Series  W-1994 

Washington.  February  20. 1992. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  autiiority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately 
$14,250,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
February  28, 1994,  Series  W-1994 
(CUSIP  No.  912827  E4  0),  hereafter 
referred  to  as  Notes.  The  Notes  will  be  ' 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  The  interest  rate  on 
the  Notes  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  March  2. 
1992,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
August  31,' 1992,  and  each  subsequent  6 
months  on  February  28  and  August  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
February  28, 1994,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 


2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedure 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500,  Tuesday, 
February  25. 1992,  prior  to  12  noon. 
Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m.,  eastern  standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  February  24, 1992,  and 
received  no  later  than  Monday,  March  2. 
1992. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount.  A 
bidder,  whether  bidding  directly  or 
submitting  bids  through  a  depository 
institution  or  government  securities 
broker/dealer,  may  not  bid  both 
competitively  and  noncompetitively  for 
its  own  account  in  the  auction. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  for  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of 
$4,987,500,000,  which  is  35  percent  of  the 
public  offering  amount  of 
$14,250,000,000.  A  competitive  bid  by  a 
single  bidder  at  any  one  yield  in  excess 
of  $4,987,500,000  will  be  reduced  to  that 
amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
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bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  notes  being  auctioned,  in 
“when  issued"  trading,  or  in  futures  or 
forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  depository  institutions,  as 
described  in  section  19(b](l)(A], 
excluding  those  institutions  described  in 
subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A)):  and 
government  securities  broker/dealer 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Seciuities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  For  competitive  bids, 
an  institution  submitting  a  bid  for 
customers  must  submit  with  the 
institution's  tender  a  customer  list  that 
includes,  for  each  customer,  the  name  of 
the  customer  and  the  amount  bid  at  each 
yield.  Customer  bids  may  not  be 
aggregated  by  yield  on  the  customer  list. 
For  noncompetitive  bids,  the  customer 
list  must  provide,  for  each  customer,  the 
name  of  Ae  customer  and  the  amount 
bid.  All  competitive  and  noncompetitive 
bids  submitted  on  behalf  of  trust  estates 
must  provide,  for  each  trust  estate,  the 
name  or  title  of  the  trustee(s),  a 
reference  to  the  document  creating  the 
trust  with  the  date  of  execution,  and  the 
employer  identification  number  of  the 
trust. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  position  in  the  security  equals  or 
exceeds  $2  billion,  with  the  position  to 
be  determined  as  of  one  half-hour  prior 
to  the  closing  time  for  the  receipt  of 
competitive  tenders.  A  net  long  position 
includes  positions,  in  the  security  being 
auctioned,  in  "when  issued”  trading,  and 
in  futures  and  forward  contracts. 

Bidders  who  meet  this  reporting 
requirement  and  are  customers  of  a 
depository  institution  or  a  government 
securities  broker/dealer  must  report 
their  positions  through  the  institution 
submitting  the  bid  on  their  behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 


at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  fi’om  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  fi-om  a  commercial  bardc  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amoimt  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amoimt  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reser\'e 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
maximum  amount  which  may  be 
awarded  in  this  auction  is  $4,987,500,000. 
The  determination  of  the  maximum 
award  to  a  single  bidder  will  take  into 


account  the  bidder’s  net  long  position,  if 
the  bidder  has  been  obliged  to  report  its 
position  per  the  requirements  outlined  in 
Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  non-competitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  Wednesday, 

February  26, 1992,  the  appropriate 
Federal  Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution’s  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
Wednesday,  February  26, 1992,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  broker/dealer 
submitting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  as  a  result 
of  bids  submitted  by  the  depository 
institution  or  the  broker/dealer, 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary’s 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  Monday,  March 
2, 1992.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
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in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  February  27. 1992. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  w'ith  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  in  every  case  where  full  pajTnent 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Ae  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payments  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 

.  adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 


6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  is  incorporated  as 
part  of  this  circular. 

Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A — Treasury’s  Singls  Bidder 
Guidelines  For  Noncompetitive  Bidding  In  All 
Treasury  Security  Auctions 

The  investor  categories  listed  below  define 
what  constitutes  a  single  noncompetitive 
bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized  as 
separate  entities  under  applicable  law|. 

(2)  Banks  and  Branches — 

A  parent  bank  (includes  .the  parent  and/or 
oiie  or  more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(3)  Thnfi  Institutions  and  Branches — 

A  dirift  institution,  such  as  a  savings  and 
loan  association,  credit  union,  savings  bank, 
or  other  similar  entity  (includes  the  principal 
or  parent  office  and/or  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(4)  Corporations  end  Subsidiaries — 

A  corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority-owned 
subsidiaries,  any  subsidiary  more  than  SO 
percent  of  whose  stock  is  owned  by  the 
parent  corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  adult  children, 
having  a  common  address  and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor’s  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — 

Each  oartnership  (includes  a  partnership  or 
individual  partner(8j.  acting  together  or 
separately,  who  own  the  majority  or 
controlling  interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians,  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar  hduciary, 
identified  by  (a)  the  name  or  title  of  the 


fiduciary,  (b)  reference  to  the  document,  court 
order,  or  other  authority  under  which  the 
fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the  estate. 

(8)  Trusts — 

A  trust  estate,  which  is  identified  by  (a)  the 
name  or  tide  of  the  trustee,  (b)  a  reference  to 
the  document  creating  the  trust,  e.g.,  a  trust 
indenture,  with  date  of  execution,  or  a  will, 
and  (c)  the  IRS  employer  identification 
number  (not  social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50  states 
and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipality,  or  township,  or  other  unit 
of  general  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  purposes, 
and  includes  any  trust,  investment,  or  other 
funds  thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds — 

A  mutual  fund  (includes  all  funds  that 
comprise  it.  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all  funds 
that  have  a  common  management). 

(12)  Investment  Agents/Money 
Managers — 

An  individual,  firm,  or  association  that 
undertakes  to  service,  invest,  and/or  manage 
funds  for  others. 

(13)  Pension  Funds — 

A  pension  fund  (includes  all  funds  that 
comprise  it.  whether  or  not  separately 
administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  “Single  bidder”  is  not 
necessarily  synonymous  with  “single  entity". 

Questions  concerning  the  guidelines  should 
be  directed  to  the  Office  of  Financing,  Bureau 
of  the  Public  Debt,  Washington,  DC  20239 
(telephone  202/219-3350). 

[FR  Doc.  92-4818  Filed  2-26-92;  4:34  pm| 
BILLING  CODE  4S1C-4(Mi 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit 
Review  Boards;  Meetings 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Federal  Advisory 
Con^mittee  Act,  5  U.S.C.  App.,  of  the 
meetings  of  the  following  Federal 
Advisory  Committees. 


Merit  review  tioard  for— 
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Merit  review  boevd  for— 

Date 

Time 

Location 

Do  .T~. . 

March  31, 1992 . 

April  6,  1992  . 

Holiday  Inn  Crown  Plaza 

April  9^  1992 . 

Holiday  Irm  Crown  Plaza 

Do  .  ' 

Atvfl  10  lafli 

Holiday  Inn  Crown  Plaza 

D6Dir.dc."ice . . . 

HoTiday  Irm  Crown  Plaza 

Holiday  Inn  Crown  Plaza 

Holiday  Inn  Crown  Raza  ' 

Do .  . 

do . 

Holiday  Inn  Crown  Raza  ' 

Do . r.!..  . 

do . 

Holiday  Inn  Crown  Plaza  * 

Do . 

1  H  H  Hi 

■  Holiday  Inn  Crovm  Plaza,  775  12th  Street  NW.,  Washington,  DC  20005. 


These  meetings  will  be  for  the  purpose 
of  evaluating  the  scientific  merit  of 
research  conducted  in  each  specialty  by 
Department  of  Veterans  Affairs  (VA) 
investigators  working  in  VA  Medical 
Centers  and  Clinics. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
rooms  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  All  of  the  Merit  Review  Board 
meetings  will  be  closed  to  the  public 
after  approximately  one-half  hour  from 
the  start,  for  the  review,  discussion  and 
evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meeting 
involves:  discussion,  examination. 


reference  to.  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
signiHcantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Public  Law  92-463, 
as  amended  by  Public  Law  94-409, 
closing  portions  of  these  meetings  is  in 


accordance  with  5  U.S.C.,  552b(c)(6)  and 
(9)(B].  Because  of  the  limited  seating 
capacity  of  the  rooms,  those  who  plan  to 
attend  should  contact  Dr.  LeRoy  Frey, 
Chief,  Program  Review  Division, 

Medical  Research  Service,  Department 
of  Veterans  Affairs.  Washington,  DC, 
(202)  523-5942  at  least  five  days  prior  to 
each  meeting.  Minutes  of  the  meetings 
and  rosters  of  the  members  of  the 
Boards  may  be  obtained  fi'om  this 
source. 

Dated:  February  18. 1992. 

By  Direction  of  the  Secretary 
Diane  H.  Landis, 

Committee  Management  Officer, 
i  [FR  Doc.  92-4710  Filed  2-28-92;  8:45  am] 
WUJNa  CODE  sazo-oi-M 
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Sunshine  Act  Meetings 

Federal  Register 

Vol.  57,  No.  41 

Monday,  March  2,  1992 

This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday. 
March  3, 1992. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Voluntary 
Standards/Intemational  Affairs 
Activities. 

The  staff  will  brief  the  Commission  on 
voluntary  standards  and  international 
affairs  activities  carried  out  by  staff 
during  the  first  quarter  of  Hscal  year 
1992. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  504-0800. 

Dated:  February  26. 1992. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  92-4907  Filed  2-27-92;  2K)5  pm] 
BILUNQ  CODE  63SS-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

“FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  February  25, 
1992,  57  FR  6548. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  February  26, 1992, 10:00 
a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  has  been  added  to  Item 
CAG-3  on  the  Agenda  schedule  for 
February  26, 1992: 

Item  No.,  Docket  No.,  and  Company 
CAG-3 — ^RP91-80-000,  et  al.,  Algonquin  Gas 
Transmission  Company 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-4824  FUed  2-27-92;  9:20  am] 
BILUNQ  CODE  6717-02-M 


FEDERAL  TRADE  COMMISSION 
FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  announcement:  57  F.R., 
Friday,  January  31, 1992,  Page  No.  3826. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:00  p.m.,  Wednesday, 
March  4, 1992. 

CHANGES  IN  THE  AGENDA:  The  Federal 
Trade  Commission  has  changed  the  date 
of  its  previously  scheduled  Oral 
Argument  in  Schering  Corp.,  Docket  No. 
9232,  from  Wednesday,  March  4, 1992,  at 
2:00  p.m.,  to  Thursday,  April  16, 1992,  at 
2:00  p.m. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  92-4829  Filed  2-27-92;  9:21  am] 
BILUNQ  CODE  STSO-OI-M 


LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Meeting 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  will  be  held  on  March  9. 
1992.  The  meeting  will  commence  at 
10:00  a.m. 

place:  The  Washington  Marriott  Hotel. 
1221  22nd  Street  NW.,  The  DuPont 
Ballroom,  Washington,  DC  20037,  (202) 
872-1500. 

STATUS  OF  MEETINGS:  Open,  except  that 
a  portion  of  the  meeting  may  be  closed  if 
a  majority  of  the  Board  of  Directors 
votes  to  hold  an  executive  session.  At 
the  closed  session,  pursuant  to  receipt  of 
the  aforementioned  vote,  the  Board  of 
Directors  will  consider  and  vote  on 
approval  of  the  draft  minutes  of 
executive  sessions  of  prior  meetings  of 
the  Board.  In  addition,  the  Board  of 
Directors  will  hear  and  consider  the 
report  of  the  C^neral  Counsel  on 
litigation  to  which  the  Corporation  is  or 
may  become  a  party.  The  Board  of 
Directors  will  also  receive  and  consider 
a  report  on  ciirrent  investigations  from 
the  Inspector  General.  The  closing  will 
be  authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  Sections  552b(c)(7)  and  (10)],  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Sections 
1622.5(f)  and  (h)].^  The  closing  has  been 
certified  by  the  Corporation’s  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
General  Counsel’s  certiffcation  is  posted 
for  public  inspection  at  the 
Corporation’s  headquarters,  located  at 


*  As  to  the  Board's  consideration  and  approval  of 
the  draft  minutes  of  executive  sessions  held  on 
November  18. 1991.  December  10, 1991,  January  13. 
1992  and  Februaiy  17, 1992.  the  closing  is  authorized 
as  noted  in  the  Federal  Register  notice 
corresponding  to  each  of  these  Board  meetings. 


400  Virginia  Avenue  SW.,  Washington. 
DC  20024,  in  its  three  reception  areas, 
and  is  otherwise  available  upon  request. 

MATTERS  TO  BE  CONSIDERED*. 

OPEN  session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  February  17, 1992 
Meeting. 

3.  Chairman's  and  Members'  Reports. 

4.  President’s  Report. 

5.  Inspector  General’s  Report. 

CLOSED  session:  * 

6.  Approval  of  Minutes  of  Executive 
Sessions  Held  on  November  18, 1991, 
December  10, 1991,  January  13, 1992  and 
February  17, 1992. 

7.  Consideration  of  Report  by  Inspector 
General  on  Current  Investigations  and  Other 
Matters. 

8.  Consideration  of  the  General  Counsel’s 
Report  on  Pending  Litigation  to  which  the 
(Corporation  is  a  Party. 

OPEN  session: 

— (Resumed) 

9.  Consideration  of  Build-Out  Costs  of 
Furniture  and  Equipment  Related  to  Pending 
Relocation  of  Corporation  Headquarters 
Offices. 

10.  Consideration  of  Operations  and 
Regulations  Committee  Report. 

11.  Consideration  of  Audit  and 
Appropriations  Committee  Reports. 

a.  Consideration  of  Management  Request 
to  Modify  Management  and 
Administration  Budget  Within  and 
Between  Line  Items. 

12.  Consideration  of  Office  of  the  Inspector 
(General  Oversight  Committee  Report. 

13.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

14.  Consideration  of  Special 
Reauthorization  Committee  Report. 

15.  Consideration  of  Board  Meeting 
Schedule  for  the  Balance  of  1997. 

16.  Consideration  of  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office,  (202) 
863-1839. 

Dated  Issued:  February  27, 1992. 

Patrida  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  92-4905  Filed  2-27-92;  8:45  am) 
BILLINQ  CODE  7050-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

*it  is  anticipated  that  the  executive  session  will 
conclude  at  approximately  IKK)  p.m.  The  open 
session  will  reconvene  immediately  thereafter. 
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Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  3. 1992. 

A  closed  meeting  will  be  held  on 
Tuesday,  March  3, 1992,  at  2:30  p.m.  An 
open  meeting  will  be  held  on  Thursday, 
March  5, 1992,  at  10:00  a.m.,  in  Room 
1C30. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(cH4),  (8),  (9)(A)  and  (10)  and  17 
CFR  20.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  March 
3, 1992,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 


Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  order  of  investigation. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  March 
5, 1992,  at  10:00  a.m.,  will  be: 

Consideration  of  a  proposed  rule  change  by 
the  American  Stock  ^change,  Inc  ("AMEX") 
to  create  a  new  marketplace — the  Emerging 
Company  Marketplace  or  ECM— designed  to 
list  less  financially  mature  companies  which 
are  too  small  to  meet  the  Amex's  regular 
listing  criteria.  The  ECM  would  consist  of  a 
new  “junior”  tier  of  listed  securities  that 
would  not  meet  the  Amex's  current  listing 
standards,  but  would  otherwise  be  subject  to 
many  of  its  regulatory  requirements  {e.g.,  last 
sale  reporting,  trading  and  specialist 
allocation  rules,  and  surveillance 
procedures).  For  further  information,  please 
contact  Liz  Pucciarelli  Hensley  at  (202)  272- 
2406. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Walter 
Stahr  at  (202)  272-2000. 

Dated:  February  27, 1992. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  82-4878  Filed  2-27-42;  11:56  am] 
WLUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE  COIMIISSION 

Agency  Meeting 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [57  FR  6647 
February  26, 1992). 

STATUS:  Closed  meeting. 
place:  450  Fifth  Street.  N.W., 
Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED: 

Thursday,  February  20, 1992. 

CHANGE  IN  THE  MEETING:  Cancellation. 

A  closed  meeting  scheduled  for 
Thursday,  February  27, 1992,  at  10:(X) 
7.m.,  has  been  canceled. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kaye 
Williams  at  (202)  272-2400. 

Dated:  February  26. 1992. 

Jonathan  G.  Katz, 

Secretary, 

(FR  Doc.  92-4879  Filed  2-27-82;  11:56  am] 
BILUNG  CODE  8010-01-H 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Exemption  for  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors  for  Offerings  to  Qualified 
Eligible  Participants 

Correction 

In  proposed  rule  document  92-1911, 
beginning  on  page  3148,  in  the  issue  of 
Tuesday,  January  28, 1992,  make  the 
following  corrections: 

1.  On  page  3149,  in  the  1st  column,  in 
the  20th  line,  insert  "as”  after  "well”. 

2.  On  page  3150,  in  the  first  column,  in 
the  third  paragraph,  in  the  sixth  line, 
"Part  5"  should  read  "Part  4". 

3.  On  page  3154,  in  the  Hrst  column,  in 
the  flrst  paragraph,  in  the  seventh  line 
from  the  bottom,  "Rule  4.22(c]"  should 
read  "Rule  4,22”. 

4.  On  page  3155,  in  the  3d  column, 
under  B.  Paperwork  Reduction  Act,  in 
the  17th  line,  "House"  shoule  read 
"Hours”. 

§  4.7  [Corrected] 

5.  On  page  3156,  in  the  first  column,  in 
§  4.7(a)(2),  in  the  fourth  line,  "or”  should 
read  "of;  and  in  the  last  line,  replace 
the  semicolon  with  a  colon. 

6.  On  the  same  page,  in  the  second 
column,  in  §  4.7(a](2)(xi),  in  the  fourth 
line,  "nor”  should  read  "not”. 

7.  On  page  3157,  in  the  3d  column,  in 

§  4.7(c),  in  the  9th  line,  after  "(ii)”,  insert 
"hereunder  will  be  exempt  as  provided 


in  paragraph  (c)(l)(i)  or  (ii)”,  and,  in  the 
11th  line,  "for”  should  read  "of. 

BILUNQ  CODE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  106 

[Docket  No.  87N-0402] 

Infant  Formula  Record  and  Record 
Retention  Requirements 

Correction 

In  rule  document  91-30716,  beginning 
on  page  66566,  in  the  issue  of  Tuesday, 
December  24,1991,  make  the  following 
correction: 

§  106.100  [Corrected] 

On  page  66572,  in  the  third  column,  in 
§  106.100(k](6),  in  the  fourth  line, 
"manufactured”  was  misspelled. 

BILUNQ  CODE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92N-0071] 

Quad  Pharmaceuticals,  Inc.; 
Withdrawal  of  Approval  of  97 
Abbreviated  New  Drug  Applications 

Correction 

In  notice  document  92-4011  beginning 
on  page  6228  in  the  issue  of  Friday, 
February  21, 1992,  make  the  following 
corrections: 

1.  On  page  6228,  in  the  second  column 
of  the  table,  in  the  fourth  line, 
"Lincomycin”  was  misspelled. 

2.  On  the  same  page,  in  the  same 
column  of  the  table,  in  the  32d  and  33d 
lines,  "mg/mL.”  should  read  "mg/ vial.”. 


3.  On  page  6229,  in  the  first  full 
paragraph,  in  the  last  line,  "1922”  should 
read  "1992”. 

BILUNQ  CODE  1S0541-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91E-0492] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Accupril*';  Correction 

Correction 

In  notice  document  92-4080  appearing 
on  page  6229  in  the  issue  of  Friday, 
February  21, 1992,  in  the  first  column, 
under  SUMMARY,  in  the  seventh  line, 
"Accupril*”  was  misspelled. 

BILUNQ  CODE  1S05-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-060-343-7122-10-D063;  CACA  28709] 

Amendment  to  Withdrawal  Application 
and  Opportunity  for  Public  Meeting; 

CA 

Correction 

In  notice  document  92-3300,  beginning 
on  page  5167,  in  the  issue  of 
Wednesday,  February  12, 1992,  make  the 
following  corrections: 

1.  On  page  5167,  in  the  second  column, 
under  DATES:,  in  the  third  line,  "1991.” 
should  read  "1992.” 

2.  On  page  5168,  in  the  1st  column,  in 
the  26th  line,  "Secs.  34  to  35,”  should 
read  "Secs.  34  and  35,”. 


BILUNQ  CODE  150SC1-0 


